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THE  FEDERAL  REGISTER  I 

WHAT  IT  IS  AND  HOW  TO  USE  IT  I 

FOR; 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

WHO; 

The  Office  of  the  Federal  Register. 

WHAT; 

Free  public  briefings  (approximately  3  hours]  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 

Register  system  and  the  public's  role  in  the  development 
of  regulations. 

2.  The  relationship  between  the  Federal  Register  and 

Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY: 

To  provide  the  public  with  access  to  information  necessary 
to  research  Federal  agency  regulations  which  directly  affect 
them.  There  will  be  no  discussion  of  specific  agency 
regulations. 

CHICAGO,  IL 

WHEN:  ]une  16;  9:00  a.m. 

WHERE:  Room  328 

Ralph  H.  Metcalfe  Federal  Building 

77  W.  Jackson 

Chicago,  IL 

RESERVATIONS:  Call  ffie  Federal  Information  Center, 
1-800-368-2998 

For  other  Idepbooe  numbers,  see  the  Reader  Aids  section 
at  die  end  of  this  issue. 
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23925 


Title  3““ 

The  President 


Executive  Order  12809  of  June  3,  1992 

Waiver  Under  the  Trade  Act  of  1974  With  Respect  to  Albania, 
Azerbaijan,  Georgia,  Kazakhstan,  Moldova,  Ukraine,  and 
Uzbekistan 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  including  section  402(c)(2)  of  the  Trade  Act  of 
1974,  as  amended  (“Act")  (19  U.S.C.  2432(c)(2)),  which  pontinues  to  apply  to 
Albania,  Azerbaijan,  Georgia,  Kazakhstan,  Moldova,  Ukraine,  and  Uzbekistan 
pursuant  to  section  402(d)  of  the  Act,  and  having  made  the  report  to  the 
Congress  required  by  section  402(c)(2)  of  the  Act,  I  hereby  waive  the  applica¬ 
tion  of  sections  402(a)  and  402(b)  of  the  Act  with  respect  to  Albania,  Azerbai¬ 
jan,  Georgia,  Kazakhstan,  Moldova,  Ukraine,  and  Uzbekistan. 


THE  WHITE  HOUSE, 
June  3,  1992. 


(FR  Doc.  92-13452 
Filed  S-4-92;  10:53  am] 
Billing  code  3195-<n-M 


Editorial  note:  For  the  President's  message  to  Congress  and  memorandum  to  the  Secretary  of  State 
on  trade  with  these  states  of  the  former  Soviet  Union,  see  issue  23  of  the  Weekly  Compilation  of 
Presidential  Documents, 


23927 


Rules  and  Regulations 


Federal  Register 
Vol.  57.  No.  109 
Friday.  |une  5.  1992 


TNs  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect  most 
of  which  are  key^  to  arKf  codified  In 
the  Code  of  Fe^al  Regulations,  which  is 
published  under  SO  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  S^)erintendent  of  Documents. 

Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 

(Docket  No.  91-045-2J 

Movement  and  Handling  of  Pork  and 
Pork  Products  from  Sonora,  Mexico 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Final  rule. 

summary:  We  are  allowing  additional 
pork  and  pork  products  from  Sonora. 
Mexico,  including  fresh,  chilled,  or 
hozen  pork  and  pork  products,  to  transit 
the  United  States  for  immediate  export 
to  other  countries.  Additionally,  we  are 
relieving  certain  restrictions  on  the  in¬ 
transit  movement  of  pork  and  pork 
products  from  Sonora.  Mexico,  that  are 
currently  eligible  to  transit  the  United 
States.  We  are  taking  this  action  based 
on  investigations  indicating  that  pork 
and  pork  products  from  Sonora  present 
a  relatively  low  risk  of  transmitting  hog 
cholera,  which  exists  in  Mexico,  lliis 
action  will  allow  additional  movements 
of  pork  and  pork  products  from  Sonora, 
Mexico,  through  ^e  United  States 
without  presenting  a  significant  risk  of 
introducing  hog  cholera  into  the  United 
States. 

EFFECTIVE  DATE:  June  5, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  John  H.  Blackwell,  Senior  Staff 
Microbiologist  Import-Export  Products 
Staff,  USDA,  APHIS,  VS.  room  756-A, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782,  (301)  436-7834. 
SUPPLEMENTARY  INFORMATION: 

Background  v 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations!, 
among  other  things,  govern  the 
importation  into  the  United  States  of 


poric  and  poric  products  in  order  to 
prevent  the  introduction  into  the  United 
States  of  hog  cholera.  The  regulations 
also  stipulate  the  conditions  under 
which  animal  products  and  materials 
may  transit  the  United  States  for 
immediate  export.  Prior  to  the  effective 
date  of  this  final  rule,  S  94.15  of  the 
regulations  provided,  among  other 
things,  that  only  animal  products  and 
materials  eligible  for  en^  into  the 
United  States  could  transit  the  United 
States.  Section  94.9  of  the  regulations 
sets  forth  conditions  for  the  entry  of 
pork  and  pork  products  from  countries 
where  hog  cholera  exists.  Among  other 
things.  §  94.9  requires  that  the  pork  and 
pork  products: 

(1)  Have  been  treated  in  accordance 
with  one  of  the  approved  procedures  of 
this  section: 

(2)  were  prepared  in  an  inspected 
establishment  that  is  eligible  to  have  its 
products  imported  into  the  United  States 
under  the  Federal  Meat  Inspection  Act; 
and 

(3)  shall  be  accompanied  by  a 
certificate  issued  by  an  official  of  the 
national  government  of  the  country  of 
origin. 

On  January  31, 1992,  we  published  in 
the  Federal  Register  (57  FR  3729-3732, 
Docket  No.  91-045J  a  proposal  to  amend 
§  94.15  to  allow  pork  and  pork  products 
from  Sonora,  Mexico,  that  do  not  meet 
the  requirements  of  §  94.9  for  entry  into 
the  United  States  to  transit  the  United 
States  for  immediate  export  to  other 
countries  if  speciRc  conditions  were 
met.  Those  conditions  were: 

(1)  Any  person  desiring  to  transport 
pork  and  pork  products  from  Sonora, 
Mexico,  across  the  United  States  for 
immediate  export  would  have  to  Hrst 
obtain  a  permit  from  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
Import-Export  Products  Staff  in 
Hyattsville,  Maryland: 

(2)  The  pork  and  pork  products  would 
have  to  be  sealed  in  Sonora.  Mexico,  in 
a  leakproof  container  with  serially- 
numbered  seals  approved  by  AmiS; 

(3)  The  person  moving  the  pork  or 
pork  products  through  the  United  States 
would  be  required  to  notify  the  pork 
inspector,  in  writing,  of  certain  facts 
concerning  the  pork  or  pork  products 
prior  to  their  arrival  in  the  United 
States; 

(4)  The  pork  or  pork  products  would 
be  required  to  transit  the  United  States 
under  Customs  bond;  and 


(5)  The  poric  or  pork  products  would 
be  required  to  be  exported  from  the 
United  States  within  the  time  period 
specified  on  the  permit. 

Our  proposal  invited  the  submission 
of  written  comments,  which  were' 
required  to  be  received  on  or  before 
March  2, 1992.  We  received  four 
comments.  These  were  horn  two  foreign- 
based  airlines,  a  domestic  pork  industry 
group,  and  a  veterinary  medical 
association.  One  commenter  supported 
the  proposed  rule  based  on  the 
information  provided  in  the  proposal, 
two  commenters  expressed  interest  in 
moving  pork  and  pork  products  through 
the  United  States  under  the  conditions 
set  forth  in  the  proposed  rule,  and  one 
commenter  opposed  the  proposed  rule. 
The  commenter  who  opposed  the 
proposal  was  concerned  that,  despite 
the  proposed  safeguards,  it  would  be 
possible  for  pork  products  from  other 
Mexican  States  to  be  transhipped 
through  Sonora,  and  that  these  pork 
products  could  be  diverted  once  they 
were  within  United  States  borders, 
thereby  putting  the  health  and 
prosperity  of  the  U.S.  pork  industry  at 
risk.  In  the  proposed  rule  at  57  FR  3729- 
3732,  we  cited  many  factors  that  would 
reduce  the  risk  of  the  above  scenario 
actually  occurring,  including: 

(1)  Active  support  by  the  private 
sector  represented  by  the  Sonoran  Pork 
Producers  Council; 

(2)  control  of  movement  of  animals 
along  Highway  15  and  Highway  40  by 
Ministry  of  Agriculture  and  Water 
Resources  (SARH)  of  Mexico  inspectors; 
and 

(3)  enforcement  of  the  Sonoran 
prohibition  against  swine  and  pork 
products  from  entering  Sonora  from 
other  Mexican  States.  Additionally,  as 
explaned  in  the  proposal,  this  rule 
requires  that  the  person  moving  the  pork 
or  pork  products  through  the  United 
States  adhere  to  strict  requirements, 
including  obtaining  a  permit  from 
APHIS,  transiting  the  United  States 
within  a  time  limit  specibed  on  the 
permit,  and  transpoiling  the  poric  or 
pork  products  in  a  leakproof  container 
with  serially-numbered  seals  approved 
by  APHIS.  These  actions  will  enable 
Amis  to  track  and  monitor  the 
movement  of  the  pork  or  pork  products 
to  determine  whether  the  movement 
complies  with  the  regulations.  For  these 
and  other  reasons  explained  in  the 
proposed  rule,  we  have  determined  that 
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this  Onal  rule  provides  sufficient 
safeguards  to  prevent  the  introduction  of 
hog  cholera  into  the  United  States. 
Therefore,  no  changes  are  made  based 
on  this  comment. 

However,  we  are  correcting  an  error 
in  the  proposed  rule  of  January  31, 1992 
at  57  re  3729-3732.  Proposed 
§  94.15(b)(2)  provides  that  “(tjhe  pork 
and  pork  products  are  sealed  in  Sonora. 
Mexico,  in  a  leakproof  container,  and 
the  container  remains  sealed  during  the 
entire  time  that  it  is  in  transit  across  the 
United  States,  from  the  point  of  arrival 
to  its  exportation."  However,  as 
explained  in  the  “Supplementary 
Information"  section  of  the  proposed 
rule,  we  further  stipulate  that  "the  pork 
and  pork  products  be  sealed  in  Sonora, 
Mexico,  in  a  leakproof  container  with 
serially-numbered  seals  approved  by 
APHIS."  Therefore,  this  document  also 
corrects  proposed  §  94.15(b)(2)  so  that  it 
is  consistent  with  the  “Supplementary 
Information"  section  of  the  proposed 
rule. 

Elective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions,  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Immediate  implementation  of  this  rule  is 
necessary  to  provide  relief  to  those 
persons  who  are  adversely  affected  by 
restrictions  we  no  longer  Hnd 
warranted.  Therefore,  the  Administrator 
of  APHIS  has  determined  that  this  rule 
should  be  effective  upon  publication  in 
the  Federal  Register. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  not  to  be 
a  “major  rule.”  Based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  change  to  9  CFR  part  94  allows 
additional  pork  and  pork  products  from 
Sonora,  Mexico,  including  fresh,  chilled, 
or  frozen  pork  and  pork  products,  to 
transit  the  United  States  for  immediate 
export  to  other  countries.  Additionally, 


it  relieves  certain  restrictions  on  the  in¬ 
transit  movement  of  pork  and  pork 
products  from  Sonora,  Mexico,  that  are 
currently  eligible  to  transit  the  United 
States.  Based  on  current  Mexican 
exports  of  pork  and  pork  products,  the 
Department  does  not  anticipate  a  large 
volume  of  shipments  transiting  the 
United  States.  Mexico  exported  900 
metric  tons  of  pork  and  pork  products 
worldwide  to  countries  other  than  the 
United  States  in  1989.  This  represented 
only  about  0.03  percent  of  total  world 
exports  of  pork  and  pork  products. 
Assuming  that  Mexico  would  want  to 
transit  all  of  its  pork  and  pork  products 
destined  for  other  countries  through  the 
United  States,  there  would  be 
approximately  50  truckloads  transiting 
the  United  States  annually  (calculated 
using  the  900  metric  tons  exported  in 
1989  as  a  parameter  and  assuming  that 
each  truck  load  is  about  40,000  pounds). 
Using  the  average  quoted  frieght  rates  of 
$1.97  per  mile  and  a  distance  of  513 
miles  between  Nogales  (Arizona)  and 
San  Diego  (California),  ‘  the  change  will 
yield  a  total  revenue  of  about  $51,000  to 
businesses  in  the  United  States.  Because 
the  current  Interstate  Commerce 
Commission  regulations  forbid  Mexican 
carriers  from  hauling  the  product 
beyond  the  border  zone,  small, 
specialized  U.S.  transport  companies 
and  brokerage  houses  will  benefit. 

At  present,  Mexico  is  the  third  largest 
trade  partner  of  the  United  States.  The 
United  States  exported  $25  billion  worth 
of  goods  and  services  to  Mexico  in  1989 
and  imported  $28  billion  worth  of  goods 
and  services  from  Mexico.  Seventy-five 
percent  of  the  total  trade  was  carried 
overland  by  trucks.  Mexican  pork  and 
pork  products  transiting  the  United 
States  would  represent  a  small  fraction 
of  the  total  carried  overland  by  trucks. 
However,  facilitating  export 
opportunities  for  the  Mexican  port 
industry  may  provide  incentives  for 
continued  efforts  to  eradicate  hog 
cholera  from  infected  Mexican  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws,  regulations,  and 
policies  that  are  in  conflict  with  this 

'  This  example  represents  the  most  likely  route 
for  transit  of  pork  and  pork  products  to  other 
countries  such  as  |apan.  which  imports  such 
products  from  Mexico. 


rule;  (2)  has  no  retroactive  effect;  and  (3) 
does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  its  provisions. 

Paperwork  Reduction  Act 

This  document  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock 
and  livestock  products.  Meat  and  meat 
products.  Milk,  Poultry  and  poultry 
products. 

Accordingly,  the  regulations  in  9  CFR 
part  94  are  amended  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE.  FOWL  PEST  (FOWL 
PLAGUE),  NEWCASTLE  DISEASE 
(AVIAN  PNEUMOENCEPHALITIS), 
AFRICAN  SWINE  FEVER,  AND  HOG 
CHOLERA:  PROHIBITED  AND 
RESTRICTED  IMPORTATIONS 

1.  The  authority  citation  for  part  94  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  147a.  150ee.  161, 162. 
and  450;  19  U.S.C.  1306;  21  U.S.C.  Ill,  114a. 
134a.  134b.  134c.  and  134f;  31  U.S.C.  9701;  42 
U.S.C.  4331,  4332:  7  CFR  2.17,  2.51,  and 
371.2(d). 

2.  Section  94.15  is  amended  by 
redesignating  the  introductory 
paragraph  and  paragraphs  (a)  and  (b)  as 
the  introductory  text  of  paragraph  (a) 
and  paragraphs  (a)(1)  and  (a)(2), 
respectively,  and  by  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§  94.15  Animal  products  and  materials; 
movement  and  handling. 

*  *  •  *  « 

(b)  Pork  and  pork  products  from 
Sonora,  Mexico,  that  are  not  eligible  for 
entry  into  the  United  States  in 
accordance  with  the  regulations  in  this 
part  may  transit  the  United  States  for 
inunediate  export  if  the  following 
conditions  are  met; 

(1)  The  person  desiring  to  move  the 
pork  and  pork  products  through  the 
United  States  obtains  a  United  States 
Veterinary  Permit  for  Importation  and 
Transportation  of  Controlled  Materials 
and  Organisms  and  Vectors  (VS  Fonn 
18-^).  (An  application  for  the  permit 
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may  be  obtained  from  the  Import-Export 
Products  Staff,  Veterinary  Services, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Federal  Building,  6505  Belcrest  Road. 
Hyattsville,  Maryland  20782.) 

(2)  The  pork  and  pork  products  are 
sealed  in  Sonora,  Mexico,  in  a  leakproof 
container  with  serially-numbered  seals 
approved  by  APHIS,  and  the  container 
remains  sealed  during  the  entire  time 
that  it  is  in  transit  across  the  United 
States,  from  the  point  of  arrival  to  its 
exportation. 

(3)  The  person  moving  the  pork  and 
pork  products  through  the  United  States 
notifies,  in  writing,  the  Plant  Protection 
and  Quarantine  Officer  at  the  United 
States  port  of  arrival  prior  to  such 
transiting.  The  notification  must  include 
the  following  information  regarding  the 
pork  and  pork  products: 

(i)  Permit  number, 

(ii)  Times  and  dates  of  arrival  in  the 
United  States; 

(iii)  Time  schedule  and  route  to  be 
followed  through  the  United  States;  and 

(iv)  Serial  numbers  of  the  seals  on  the 
containers. 

(4)  The  pork  and  pork  products  transit 
the  United  States  under  Customs  bond 
and  are  exported  from  the  United  States 
within  the  time  limit  speciHed  on  the 
permit.  Any  pork  or  pork  products  that 
have  not  been  exported  within  the  time 
limit  specifled  on  the  permit  or  that  have 
not  been  transited  in  accordance  with 
the  permit  or  applicable  requirements  of 
this  part  will  be  destroyed  or  otherwise 
disposed  of  as  the  Administrator  may 
direct  pursuant  to  section  2  of  the  Act  of 
February  2, 1903,  as  amended  (21  U.S.C. 
111). 

Done  in  Washington,  DC.  this  1st  day  of 
June  1992. 

Robert  Melland, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  92-13067  Filed  6-4-92;  8:45  am) 
BILUNQ  CODE  3410-34-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  19  and  20 

RIN  3150-AA38 

Standards  for  Protection  Against 
Radiation 

aqency:  Nuclear  Regulatory 
Commission. 

action:  Final  rule;  conBrmation  of 
effective  date  for  information  collection 
requirements. 

summary:  In  a  final  rule  published  in 
the  Federal  Register  on  May  21, 1991  (56 


FR  23360),  the  Nuclear  Regulatory 
Commission  amended  10  CFR  parts  2, 

19,  20.  30.  31,  32.  34,  35.  39. 40.  50,  61,  and 
70  to  incorporate  updated  scientific 
information  and  to  reflect  changes  in  the 
basic  philosophy  of  radiation  protection. 
The  Office  of  Management  and  Budget 
(OMB)  approved  the  information 
collection  requirements  contined  in  part 
19,  “Notices,  Instructions,  and  Reports  to 
Workers;  Inspections.”  on  January  13, 
1992,  and  approved  the  information 
collection  requirements  contained  in 
part  20,  “Standards  for  Protection 
Against  Radiation,”  on  January  24, 1992. 
OMB  approval  has  not  been  obtained 
for  NRC  Form  4,  Lifetime  Occupational 
Exposure  History,  and  NRC  Form  5, 
Occupational  Exposure  Record  for  a 
Monitoring  Period. 

EFFECTIVE  DATES:  The  information 
collection  requirements  contained  in 
§  §  19.13  (b),  (c),  and  (e)  are  elective  on 
January  13, 1992.  The  information 
collection  requirements  contained  in 
§§  20.1101,  20.1202,  20.1204,  20.1206(b), 
20.1206(f).  20.1206(g).  20.1301(c). 
20.1302(c).  20.1501,  20.1601(c).  20.1603(a) 
(7)  and  (11).  20.1603(a)(9).  20.1603(b), 
20.1703(a)(2).  20.1703(a)(3)(iv). 
20.1703(a)(4).  20.1703(b)(2).  20.1703(d). 
20.1901,  20.1902,  20.1904,  20.1905(e), 
20.1906(d).  20.1906(e).  20.2002,  20.2006(a), 
20.2102(a),  20.2103(a),  20.2105,  20.2107(a). 
20.2108  (a)  and  (b),  20.2109  (a)  and  (b). 
20.2110,  20.2201(a),  20.2201(b),  20.2201(d), 
20.2202(a),  20.2202(b),  20.2203^). 
20.2203(b),  20.2204,  and  appendix  F  to  10 
CFR  part  20  §§  20.1001  through  20.2401 
are  effective  on  January  24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charleen  T.  Raddatz,  Division  of 
Regulatory  Applications,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
492-3745  or  Brenda  Jo  Shelton,  Office  of 
Information  Resources  Management, 

U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
492-8132. 

SUPPtEMENTARY  INFORMATION:  The 

effective  date  for  10  CFR  19.13, 
Notifications  and  Reports  to  Individuals, 
and  10  CFR  part  20  et  al..  Standard  for 
Protection  Against  Radiation:  Final  Rule, 
was  May  21, 1991,  except  for  the 
additional  information  collection 
requirements  contained  in  S  §  19.13  (b), 
(c).  and  (e)  and  §§  20.1101,  20.1202, 
20.1204,  20.1206(b).  20.1206(f).  20.1206(g), 
20.1301(c).  20.1302(c).  20.1501,  20.1601(c). 
20.1603(a)  (7)  and  (11).  20.1603(a)(9). 
2ai603(b),  20.1703(a)(2), 

20.1703(a)(3)(iv).  20.1703(a)(4). 
20.1703(b)(2),  20.1703(d).  20.1901,  20.1902, 
20.1904,  20.1905(e).  20.1906(d),  2ai906(e). 
20.2002,  20.2006(a).  20.2102(a),20.2103(a). 


20.2105,  20J2107(a).  20.2108,  (a)  and  (b), 
20.2109  (a)  and  (b).  20.2110,  20.2201(a), 
20.2201(b).  20.2201(d).  20.2202(a), 
20.2202(b),  20.2203(a).  20.2203(b).  20.2204, 
and  appendix  F  to  10  CFR  part  20 
§§  20.1001  through  20.2401  which,  as  an 
additional  information  collection 
burden,  were  subject  to  approval  by  the 
Office  of  Management  and  Budget.  The 
information  collection  requirements 
contained  in  these  paragraphs  were 
approved  and  became  effective  on 
January  13, 1992,  under  OMB  clearance 
number  3150-0044  for  part  19.  and  on 
January  14, 1992,  under  OMB  clearance 
number  3150-0014  for  part  20. 
Information  collection  requirements 
contained  in  §S  20.2104,  20.2106,  20J!206 
(b)  and  (c)  are  covered  under  separate 
OMB  clearance  packages  and  have  not 
yet  been  approved. 

Dated  at  Rockvilie,  Maryland,  this  28th  day 
of  May,  1992. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Chilk, 

Secretory  of  the  Commission. 

[FR  Doc.  92-13065  Filed  6-4-92;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

10  CFR  Parts  205  and  1001 

Existing  Regulations  and  Programs; 
Regulatory  Review 

agency:  Economic  Regulatory 
Administration,  DOE. 
action:  Final  rule. 

summary:  The  Economic  Regulatory 
Administation  (“ERA”)  of  the 
Department  of  Energy  (“DOE”)  is 
revoking  five  regulations  identified  in 
implementing  the  President’s  January  28, 
1992,  Memorandum  for  Certain 
Department  and  Agency  Heads  on  the 
subject  of  “Reducing  the  Burden  of 
Government  Regulation”  (“President’s 
Memorandum”).  These  five  regulations 
were  made  unnecessary  by  Executive 
Order  12287  (January  28, 1981)  and  the 
Hnal  rule  pubhshed  by  ERA  on  April  3, 
1981  (46  FR  20508)  which  rescinded  the 
DOE  petroleum  price  and  allocation 
regulations.  Four  of  the  five  regulations 
revoked  by  this  notice  are  also  no  longer 
applicable  under  the  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  of  1986  (“PODRA”). 

EFFECTIVE  DATE:  June  5. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Hamid,  Economic  Regulatory 
Administration.  820  First  Street.  NE., 


I, 
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suite  8ia  Washington.  DC  20002.  (202) 
523-0034. 

SUPPLEMCNTARV  MFOaMATION: 

I.  Background 

On  January  28, 1992.  the  President 
issued  the  President's  Memorandum 
which,  among  other  things,  required  a 
review  of  existing  regulations  and 
programs  with  the  objectives  of  reducing 
the  burden  of  regulation  and  promoting 
economic  growth  to  the  extent  that  the 
law  allows,  llie  regulations  were  to  be 
reviewed,  with  opportunity  for  public 
input,  using  the  following  standards: 

(a)  The  expected  benefits  to  society  of 
any  regulation  should  clearly  outwei^ 
the  expected  costs  it  imposes  on  society. 

(b)  Regulations  should  be  fashioned  to 
maximize  net  benefits  to  society. 

(c)  To  the  maximum  extent  possible, 
regulatory  agencies  should  set 
performance  standards  instead  of 
prescriptive  conunand-and-control 
requirements,  thereby  allowing  the 
regulated  community  to  achieve 
regulatory  goals  at  the  lowest  possible 
costs. 

(d)  Regulations  should  incorporate 
market  mechanisms  to  the  maximum 
extent  possible. 

(e)  Regulations  should  provide  clarity 
and  certainty  to  the  regulated 
community  and  should  be  designed  to 
avoid  needless  litigation. 

The  President's  Memorandum  further 
directs  that,  to  the  maximiun  extent 
permitted  by  law.  and  as  soon  as 
possible,  an  agency  propose  repeal  or 
modifications  in  existing  regulations  to 
bring  them  into  conformity  with  the 
foregoing  standards. 

Pursuant  to  the  President's 
Memorandum,  ERA  conducted  a  review 
of  existing  regulations  over  which  ERA 
has  primary  responsibility  for 
administering.  ERA  has  identified  five 
(5)  regulations  made  unnecessary  by  the 
January  26, 1981  Executive  Order  and 
the  April  1881  revocation  notice  in 
conformance  therewith,  which 
decontrolled  crude  oil  price  and 
allocation  regulations  contained  in  the 
Emergency  Petroleum  Allocation  Act 
("EPAA”).  the  Economic  Stabilization 
Act  ("ESA")  and  the  Department  of 
Energy  Organization  Act  (“DOEOA"). 
Four  of  the  five  regulations  revoked  by 
this  notice  are  additionally  no  longer 
applicable  under  PODRA  which  limits 
t^  time  periods  for  the  commencement 
of  civil  enforcement  actions  by  the  ERA 

On  March  2, 1992,  the  DOE  published 
a  Notice  of  Inquiry  and  Public  Hearing 
(57  FR  7327)  which  elicited  public 
comments  on,  inter  alia,  these  specific 
regulations.  Although  a  number  of 
comments  were  received  from  the 
public,  no  comments  were  received 


relating  to  the  regulations  identified  by 
the  ERA 

II.  Provisions  Reveled 

10  CFR  205.191,  a  provision  setting 
forth  the  procedures  to  be  used  for  a 
Notice  of  Probable  Violation  ("NOPV"), 
is  being  revoked  because  issuance  of  an 
NOPV  to  commence  an  enforcement 
action  was  entirely  discretionary.  See 
also  10  CFR  205.192(b).  In  fact,  the  ERA 
has  not  issued  any  NOPV  for  ten  year  or 
more.  More  importantly,  however, 
PODRA  enacted  in  1986,  defines  the 
term  “commencement  of  civil 
enforcement  action"  as  (1)  the  signing 
and  issuance  of  a  proposal  remedial 
order  against  any  person  for  filing  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy:  or  (2)  the 
filing  of  a  complaint  with  the 
appropriate  district  court  of  the  United 
States.  Therefore,  under  the  terms  of 
PODRA  the  NOPV  is  no  longer  an 
option  for  formally  commencing  an 
enforcement  proceeding  and  10  CFR 
205.191  is  therefore  unnecessary. 

10  CFR  205.199D,  sets  forth  the 
procedures  to  be  used  for  the  issuance 
of  an  Interim  Remedial  Order  for 
Immediate  Compliance  (“IROIC).  This 
procedure  was  also  discretionary  and  is 
being  revoked  because  it  provides  a 
mechanism  for  dealing  with  continuing 
or  future  violations.  The  President's 
January  28, 1981  executive  order  and  ' 
subsequent  final  agency  rule  revoking 
all  the  price  and  allocation  regulations 
make  such  preventive  actions  obsolete. 
Further,  the  PODRA  precludes  use  of  an 
IROIC  to  commence  a  civil  enforcement 
action. 

10  CFR  205.199E.  a  provision  setting 
forth  the  procedures  to  be  used  for  a 
Notice  of  Proposed  Disallowance, 
Proposed  Order  of  Disallowance  and 
Order  of  Disallowance,  is  being  revoked 
because  authority  for  the  ERA  to  issue 
such  notices  no  longer  exists  under  the 
provisions  of  PODRA  In  addition,  such 
proposed  orders  related  to  transfer 
pricing  issues  arising  from  refiner 
pricing  audits,  and  the  last  such  case 
was  completed  and  resolved  more  than 
six  years  ago.  This  regulation  is, 
therefore,  uiuiecessary. 

10  CFR  part  205.  subpart  G,  205.90  et 
seq.,  covers,  inter  alia,  applications  by 
motor  gasoline  retail  sales  outlets 
relating  to  the  firm's  supply  obligation 
and  the  use  of  multiple  allocation 
fractions  by  suppliers  of  allocated 
products.  Because  the  underlying 
allocaticHi  regulations  to  whi^  an 
application  would  be  addressed  were 
rescinded  by  the  President’s  Executive 
Order  of  January  28. 1961,  these 
regulations  are  unnecessary  and  hereby 
rescinded. 


10  CFR  part  1001  contains  §  1001.1 
and  Delegation  No.  0204-4  as  an 
appendix  thereto.  Section  1001.1 
specifies  the  separation  of  regulation 
preparation  functions  and  enforcement 
functions  within  the  Economic 
Regulatory  Administration.  Inasmuch  as 
the  authority  of  the  ERA  to  promulgate 
petroleum  allocation  and  pricing 
regulations  no  longer  exists  and  the 
separation  of  the  functions  required 
under  the  DOEOA  was  effect^  through 
Delegation  No.  0204-4,  this  part  is 
unnecesssary.  Furthermore,  since 
responsibility  for  preparing  and 
administering  natural  gas  regulations 
which  remain  in  force  was  transferred  in 
January  1989  from  the  ERA  to  the  Fossil 
Energy  division  of  DOE  (Delegation  No. 
0204-127;  54  FR  11437,  March  20. 1989), 
there  is  no  reason  to  maintain  this  part. 

List  of  Subjects 
10  CFR  Part  205 

Administrative  practice  and 
procedure,  Petroleum  allocation. 
Petroleum  price  regulations. 

10  CFR  Part  1001 

Organization  and  functions 
(Government  agencies). 

Issued  in  Washington,  DC.  on  May  21. 1992. 
Chandler  L  van  Orman. 

Acting  Administrator,  Economic  Regulatory 
Administration. 

For  the  reasons  set  forth  in  the 
preamble  and  under  authority  of  5  U.S.C 
301. 42  U.S.C  7191,  7254,  title  la  chapter 
II.  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 

PART  205~ADMINiSTRATIVE 
PROCEDURES  AND  SANCTIONS 

1.  The  authority  citation  for  part  205 
continues  to  read  as  follows: 

Authority:  Emergency  Petroleum  Allocation 
Act  of  1973,  Public  Law  93-159.  Federal 
Energy  Administration  Act  of  1974.  Public 
Law  93-275:  E.  0. 1179a  39  FR  23185. 

Subpart  G — (Amended) 

2.  Subpart  G  (sections  205.90-205.98) 
is  removed. 

Subpart  O— [Amended] 

3.  In  subpart  O.  S§  205.191.  205.1990 
and  205.199E  are  removed. 

PART  1001— SEPARATION  OF 
REGULATORY  AND  ENFORCEMENT 
FUNCTIONS  WITHIN  THE  ECONOMIC 
REGULATORY  ADMINISTRATION 

4.  Part  1001  is  removed. 

(FR  Doc.  92-13110  FUed  6-4-92:  B:4S  am) 
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Office  of  Conservation  and 
Renewable  Energy 

10  CFR  Parts  417, 445, 456,  and  490 

Existing  Regulations  and  Programs; 
Regulatory  Review 

aqency:  Office  of  Conservation  and 
Renewable  Energy,  DOE. 
action:  Final  rule. 

summary:  The  Department  of  Energy 
Office  of  Conservation  and  Renewable 
Energy  is  eliminating  the  regulations 
codiHed  at  10  CFR  part  417,  entitled 
"Wind  Energy  Technology  Application 
Program":  10  CFR  part  445,  entitled 
"Industrial  Energy  Conservation 
Program”;  10  CFR  part  456,  entitled 
"Energy  Conservation  Service  Program”; 
and  10  CFR  part  490,  entitled 
"Emergency  Building  Temperature 
Restrictions."  The  statutory  bases  for 
these  regulations  no  longer  exist. 
EFFECTIVE  DATE:  ]une  5, 1992. 

FOR  FURTHER  INFORMATION  CONTACT. 
Simon  Sidamon^Eristoff,  U.S. 

Department  of  Energy,  room  6C-016, 

1000  Independence  Avenue  SW., 
Washington,  DC  20007,  (202)  586-0087. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  codified  at  10  CFR  part  417, 
entitled  "Wind  Energy  Technology 
Application  Program,”  are  being 
eliminated  because  the  statutory 
authority  for  these  regulations  has 
lapsed  pursuant  to  42  U.S.C.  9205(i). 

The  regulations  codified  at  10  CFR 
part  445,  entitled  "Industrial  Energy 
Conservation  Program,"  are  being 
eliminated  because  the  statutory 
authority  for  these  regulations,  42  U.S.C. 
6341-6346,  was  repealed  by  section 
3101  (b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986,  Public  Law 
99-509  (October  21, 1986),  100  Stat.  1874, 
1888. 

The  regulations  codified  at  10  CFR 
part  456,  entitled  "Energy  Conservation 
Service  Program,”  are  being  eliminated 
because  the  statutory  authority  for  these 
regulations  has  lapsed  pursuant  to  42 
U.S.C.  8229  and  section  201(c)  of  the 
Conservation  Service  Reform  Act  of 
1986,  Public  Law  99-412  (August  28, 
1986),  100  Stat.  932,  943. 

The  regulations  codified  at  10  CFR 
part  490,  entitled  "Emergency  Building 
Temperature  Restrictions,”  are  being 
eliminated  because  the  statutory 
authority  for  these  regulations  has 
lapsed  pursuant  to  section  104(b)  of  the 
Energy  Policy  and  Conservation 
Amendments  Act  of  1985,  Public  Law 
99-58  (July  2, 1985),  99  Stat.  102, 104.  The 
regulations  at  10  CFR  part  490  may  also 
be  eliminated  because  Presidential 
Proclamation  No.  4667, 44  FR  40629  (July 


10, 1979),  directing  the  issuance, 
implementation,  and  effectiveness  of 
these  regulations,  which  Presidential 
Proclamation  was  extended  by 
Presidential  Proclamation  No.  4750, 45 
FR  26019  (April  15, 1980)  and  further 
extended  by  Presidential  Proclamation 
No.  4813, 46  FR  3489  (January  13, 1981), 
was  rescinded  ‘  by  F^sidential 
Proclamation  No.  4820, 46  FR  12941 
(February  17, 1981). 

List  of  Subjects  in  10  CFR  Parts  417, 445, 
456,  and  490 

Energy  conservation. 

Issued  in  Washington,  DC  on  May  29, 1992. 
B.  Reid  Detchon, 

Principal  Deputy  Assistant  Secretary, 
Conservation  and  Renewable  Energy- 

For  the  reasons  set  forth  in  the 
preamble  and  under  authority  of  5 
U.S.C  301, 42  U.S.C.  7191,  7254,  title  10, 
chapter  H,  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  417— WIND  ENERGY 
TECHNOLOGY  APPUCATtON 
PROGRAM 

1.  Part  417  is  removed. 

PART  445— INDUSTRIAL  ENERGY 
CONSERVATION  PROGRAM 

2.  Part  445  is  removed. 

PART  456— ENERGY  CONSERVATION 
SERVICE  PROGRAM 

3.  Part  456  is  removed. 

PART  490— EMERGENCY  BUILDING 
TEMPERATURE  RESTRICTIONS 

4;.  Part  490  is  removed. 

[FR  Doc.  92-13108  Filed  6-4-92:  8:45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  304 

RIN  3064-AA61 

Forms,  Instructions  and  Reports 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Final  rule. 

summary:  The  Federal  Deposit 
Insurance  Corporation  (FDIC)  has 
revised  its  regulations  which  identify 
and  describe  two  "report  of  condition” 


'  10  CFR  490.2  provided  that  the  regulations  at  10 
CFR  part  490  "may  be  terminated  or  suspended  by 
the  President  at  any  time.” 


forms  which  must  be  used  by  insured 
banks  to  report  information  to  the  FDIC. 
The  two  forms  are  the  Consolidated 
Reports  of  Condition  and  Income  and 
the  Report  of  Assets  and  Liabilities  of 
U.S.  Branches  and  Agencies  of  Foreign 
Banks.  The  revision  has  been  made  to 
bring  these  regulations  into  conformity 
with  section  122  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDICIA)  and  to  replace 
outdated  information  in  the  former 
section  with  current  information.  The 
list  of  forms  has  also  been  revised 
accordingly. 

Section  122  of  the  FDICIA  requires  the 
federal  banking  agencies  to  adopt 
regulations  requiring  the  annual 
reporting  of  information  on  loans  to 
small  businesses  and  small  farms  by 
insured  depository  institutions  in  their 
reports  of  condition.  The  Federal 
Financial  Institutions  Examination 
Council  (FFIEC)  has  separately 
published  for  comment  a  proposal 
identifying  the  small  business  and  small 
farm  loan  information  that  insured 
depository  institutions  would  be 
required  to  report  annually. 

DATES:  Effective  July  6, 1992. 

However,  the  actual  collection  of 
small  business  and  small  farm  lending 
information  in  the  reports  of  condition 
filed  by  insured  depository  institutions 
will  not  begin  until  the  FFIEC  adopts 
final  reporting  requirements  for  such 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  F.  Storch,  Chief,  Accounting 
Section,  Division  of  Supervision,  (202) 
898-8906,  or  J.  William  Via,  Jr.,  Counsel, 
Legal  Division,  Federal  Deposit 
Insurance  Corporation,  550 17th  Street, 
NW.,  Washington,  DC  20429. 
SUPPLEMENTARY  INFORMATION:  Section 
122  of  the  FDICIA  requires  the  FDIC  and 
the  other  federal  banking  agencies  to 
“prescribe  regulations  requiring  insured 
depository  institutions  to  annually 
submit  information  on  small  businesses 
and  small  farm  lending  in  their  reports 
of  condition.”  As  deHned  in  section  3(c) 
of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1813(c)),  “[tjhe  term  ‘insured 
depository  institution*  means  any  bank 
or  savings  association  the  deposits  of 
which  are  insured  by  the  FDIC”,  and 
also  includes  an  insured  U.S.  branch  of 
a  foreign  bank.  Thus,  the  reports  of 
condition  to  which  section  122  applies 
are  the  Consolidated  Reports  of 
Condition  and  Income  filed  by  insured 
commerical  banks  and  FDIC-supervised 
savings  banks,  the  Thrift  Financial 
Report  filed  by  savings  associations, 
and  the  Report  of  Assets  and  Liabilities 
of  U.S.  Branches  and  Agencies  of 
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Foreign  Banks  Bled  by  insured  U.S. 
branches  of  foreign  banks.  (The  Thrift 
Financial  Report  is  not  filed  by  any 
institution  for  which  the  FDIG  is  the 
primary  federal  regulator.)  Section  122 
further  provides  diat  the  agencies' 
regulations  “shall  require  insured 
depository  institutions  to  submit  such 
information  as  die  agency  may  need  to 
assess  the  availability  of  credit  to  small 
businesses  and  small  farm8.“ 

Section  1006(c)  of  the  Federal 
Financial  Institutions  Examination 
Council  Act  of  1976  (12  U.S.C.  3306(c)) 
directs  the  FFIEC  to  “develop  uniform 
reporting  systems  for  federaUy 
supervi^  financial  institutions.”  Thus, 
under  the  auspices  of  the  FFIEC.  the 
FDIC  and  the  other  federal  banking 
agencies  have  developed  proposed 
changes  to  the  reports  of  condition  filed 
by  insured  depository  institutions  in 
order  to  carry  out  the  statutory  mandate 
of  section  122.  The  FFIEC  has  published 
these  proposed  changes  to  solicit  public 
comment  on  the  information  that  such 
instituHoos  would  be  required  to  submit 
annually  to  the  agencies  on  small 
business  and  sm^  farm  lending.  (See  57 
FR  21409,  May  20, 1992.)  Nevertheless,  to 
comply  with  section  122,  the  FDIC  must 
also  make  conforming  amendments  to 
its  regulations  on  reports  of  condition. 

Part  304  of  the  FDICs  regulations  (12 
CFR  part  304)  was  issued  pursuant  to 
section  552  of  title  5  of  the  United  States 
Code  (5  U.S.C.  552),  which  requires  each 
agency  to  make  available  to  the  public 
information  pertaining  to  the  description 
of  forms  available  or  the  places  at  which 
forms  may  be  obtained,  and  instructions 
as  to  the  scope  and  content  of  reports 
and  other  submittals.  In  particular, 

§  §  304.4  and  304.5(d)  (12  CFR  304.4  and 
304.5(d))  address  die  Consolidated 
Reports  of  Ccmdition  and  Income  and 
the  Report  of  Assets  and  Liabilities  of 
U.S.  Branches  and  Agencies  of  Foreign 
Banks,  respectively.  The  FDIC  is 
therefore  revising  these  two  sections  of 
its  regulations  to  bring  them  into 
conformity  with  section  122  of  FDIQA. 

In  addition,  a  review  of  {  304.4 
revealed  that  it  contained  outdated 
information  about  the  Consolidated 
Reports  of  Condition  and  Income.  This 
section  of  the  regulation  (and  the  related 
portion  of  appendix  A  to  part  304 — List 
of  Forms)  contained  information  on 
report  forms  for  savings  banks  and  other 
references  that  were  obsolete.  Section 
304.4  and  appendix  A  were  therefore 
revised  to  remove  the  outdated 
information  and  replace  it  with  current 
information. 

Regulatory  Factors 

After  considering  the  public 
comments  that  will  be  received  in 


response  to  the  May  20, 1992, 
publication  of  a  notice  of  its  proposal, 
the  FFIEC  will  be  adopting  final 
reporting  requirements  for  small 
business  and  small  farm  lending 
information  in  the  reports  of  condition 
filed  by  insured  depository  institutions 
pursuant  to  section  122  of  FDICIA.  As  a 
consequence,  the  revised  rule  contained 
herein  does  not  in  and  of  itself  require 
any  action  by  FDIC-supervised  insured 
depository  institutions  beyond  what  the 
FFIEC  will  be  requiring  them  to  perform. 
This  regulatory  revision  by  the  ^IC 
serves  only  to  bring  SS  304.4  and 
304.5(d)  of  the  FDICs  regulations  into 
conformity  with  the  statutory 
requirement  of  section  122  of  FDICIA 
and  to  update  and  correct  section  304.4. 
Therefore,  in  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  the  Board  of  Directors  may  waive 
notice  of  proposed  rulemaking  and 
public  comment 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  the 
Board  of  Directors  hereby  c^fies  that 
the  revised  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  rule  does  not  impose  any 
actions  or  requirements  on  li)lC- 
superviMd  inWed  depository 
institutions  other  than  what  will  be 
imposed  on  such  institutions  upon  the 
FFlECs  adoption  of  final  reporting 
requirements  for  small  business  and 
small  farm  lending  pursuant  to  section 
122. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
seq.),  the  current  Consolidated  Reports 
of  Condition  and  Income  required  of 
FDIC-insured  state  noiunember 
commercial  and  savings  banks  and  the 
Repml  of  Assets  and  Liabilities  of  U.S. 
Branches  and  Agencies  of  Foreign  Banks 
required  of  FDIC-supervised  insurod 
U.S.  branches  of  foreign  banks  have 
been  submitted  to,  and  approved  by,  the 
Office  of  Management  a^  Budget 
("OMB").  (OMB  Control  Numbers  3064- 
0052  and  7100-0032,  respectively.)  Upon 
the  adoption  by  the  FFIEC  of  final 
reporting  requirements  for  small 
business  and  small  farm  lending,  the 
FDIC  will  submit  the  reporting  changes 
to  the  Consolidated  Reports  of 
Condition  and  Income  to  OMB  for  its 
review.  Similarly,  the  Federal  Reserve 
Board,  which  collects  and  processes  the 
Report  of  Assets  and  Liabffities  of  U.S. 
Branches  and  Agencies  of  Foreign  Banks 
on  behalf  of  FDIC-supervised  insured 
branches,  will  submit  the  reporting 
changes  to  this  report  to  OMB  for  its 
review. 


List  of  Subjects  in  12  CFR  Put  301 

Administrative  practice  and 
procedure.  Bank  deposit  insurance. 

Banks,  banking.  Foreign  banking, 

Freedom  of  information.  Reporting  and 
recordkeeping  requirements. 

Accordin^y,  the  FDIC  hereby  amends 
12  CFR  part  304  as  follows: 

PART  304--FOIUIS,  INSTRUCTIOfiS 
AND  REPORTS 

1.  Hie  authority  citation  for  part  304  is 
revised  to  read  as  follows: 

Authority:  5  U.S.a  SS2;  12  U.S.C  1817, 1616, 
1819, 1820;  PubUc  Law  102-242, 106  Stat  2261 
(12  U.S.C  1617  note). 

2.  Section  304.4  is  revised  to  read  as 
follows: 

9  304.4  nsports  of  coMMton  and  Incoins. 

Forms  FFIEC  031.  032, 033.  and  034: 
Consolidated  Reports  of  Condition  and 
Income.  Forms  FFIEC  031, 032, 033,  and 
034  are  quarterly  reports,  for  insured 
state  nonmembu  banks  (except  District 
banks)  of  different  asset  sizes  or  with 
foreign  offices,  as  appropriate,  in  the 
form  of  an  income  statement  a 
recondliation  of  changes  in  total  equity 
capital  accounts,  and  a  balance  sheet  of 
the  reporting  bank.  Supporting 
schedules  request  additional  detail  with 
respect  to  charge-offs  and  recoveries, 
income  from  international  operations, 
specific  asset  and  liability  accounts,  off- 
balance  sheet  items,  past  due  and 
nonaccrual  assets,  information  for 
assessment  purposes,  and  risk-based 
capital.  Reporting  banks  must  also 
submit  annually  such  information  on 
small  business  and  small  farm  lending 
as  the  FDIC  may  need  to  assess  the 
availability  of  credit  to  these  sectors  of 
the  economy.  In  addition,  insured  state 
nonmember  savings  banks  must  file 
quarterly  a  supplemental  schedule 
whidi  primarily  contains  interest  rate 
sensitivity  data.  Consolidated  Reports  of 
Condition  and  Income  must  be  prepared 
in  accordance  with  the  appropriate 
instructions  contained  in  the  Federal 
Financial  Institutions  Examination 
Council  booklet  entitled  “Instructions — 
Consolidated  Reports ;of  Condition  and 
Income.”  All  insured  state  nonmember 
banks  (except  District  banks)  shall  file 
their  completed  reports  either 
electronically,  on  diskette,  or  in  hard 
copy  (paper)  form  with  the  aptnopriate 
collection  agent  for  the  FDIC  as 
designated  in  the  materials 
accompanying  the  report  forms  each 
quarter.  The  report  forms,  the 
instructions  for  completing  the  reports, 
and  the  accompanying  materials  will  be 
furnished  to  all  Insur^  state 
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nonmember  banks  (except  District 
banks)  by,  or  may  obtained  upon 
request  ^m.  the  Call  Reports  Analysis 
Unit,  Division  of  Supervision,  FDIC, 
Washington.  DC  20429. 

3.  In  §  304.5(d),  a  new  sentence 

is  added  between  the  Hrst  and  second 
sentences  to  read  as  follows: 

$304.5  Other  forms. 

•  •  •  • 

(d)  *  *  *  Insured  branches  must  also 
submit  annually  such  information  on 
small  business  and  small  farm  lending 
as  the  FDIC  may  need  to  assess  the 
availability  of  credit  to  these  sectors  of  . 
the  economy.  *  *  * 

•  •  *  •  • 

4.  In  appendix  A  to  part  304 — List  of 
Forms,  the  entry  for  “Form  6040/25: 
Consolidated  Reports  of  Income  and 
Condition  for  Savings  Bank"  is  removed, 
and,  in  the  entries  for  forms  "FFIEC  031, 
FFIEC  032,  FFIEC  033,  and  FFIEC  034: 
Consolidated  Reports  of  Condition  and 
Income",  the  reference  “304.4(a)"  in  the 
third  column  is  revised  to  read  "304.4”. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC.  this  28th  day  of 
May.  1982. 

Federal  Deposit  Insurance  Corporation 
Robert  E.  FeMman, 

Deputy  Executive  Secretary. 

(FR  Doc.  92-13103  Filed  8-4-92;  6:45  am] 
eiLUNQ  CODE  e714-01-M 

12  CFR  Part  337 
RIN3064-AA80 

Unsafe  and  Unsound  Banking 
Practices 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
action:  Final  rule. 

summary:  This  final  rule  implements 
section  301  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDICIA).  Section  301  amends 
section  29  of  the  Federal  Deposit 
Insurance  Act  (FDI  Act)  and  adds  a  new 
section  29A.  As  amended,  section  29 
prohibits  undercapitalized  institutions 
from  accepting  funds  obtained,  directly 
or  indirectly,  by  or  through  any  deposit 
broker  for  deposit  into  one  or  more 
deposit  accotmts.  Adequately 
capitalized  institutions  may  accept  such 
funds  only  if  they  first  obtain  a  waiver 
from  the  FDIC.  Well  capitalized 
institutions  may  accept  such  funds 
without  restriction.  Section  29,  as 
amended,  also  limits  the  rates  of  interest 
that  may  be  o^ered  by  insured 
depository  institutions  that  are 
undercapitalized  or  adequately 
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capitalized.  Section  29A  requires  a 
deposit  broker  to  notify  the  FDIC  of  its 
status  as  a  deposit  broker  before 
soliciting  or  placing  deposits  with  an 
insured  depository  institution.  Hie  FDIC 
may  require  deposit  brokers  to  maintain 
records  relating  to  the  deposits  placed 
for  each  insured  depository  institution 
and  to  periodically  submit  those  reports 
to  the  roiC.  FDICIA  requires  the  FDIC 
to  adopt  final  regulations  to  carry  out 
the  amendments  made  under  section 
301.  Such  regulations  are  required  to 
become  elective  not  later  than  180  days 
after  the  date  of  enactment  of  FDICIA, 
that  is.  not  later  than  June  16. 1992. 

This  Hnal  rule  deHnes  and  clarifies 
key  terms  used  in  the  statute.  It 
describes  the  application  process 
whereby  adequately  capitalized  insured 
depository  institutions  may  obtain  a 
waiver  from  the  FDIC  authorizing  the 
acceptance  of  funds  obtained  by  or 
through  a  deposit  broker.  This  ^al  rule 
also  prescribes  the  form  and  content  of 
the  notice  which  deposit  brokers  must 
file  with  the  FDIC  and  imposes  related 
recordkeeping  requirements  on  deposit 
brokers. 

The  FDIC  invites  any  Interested  party 
to  inform  the  FDIC  of  difficulties 
uncountered  as  a  result  of  the  final  rule. 
Suggestions  for  ways  to  improve 
implementation  so  as  to  lessen  any 
unnecessary  adverse  impact  are 
welcome. 

EFFECTIVE  DATE:  This  final  rule  becomes 
effective  on  June  16. 1992. 

FOR  FURTHER  INFORMATION  CONTACT. 
William  G.  Hrindac,  Examination 
Specialist.  Division  of  Supervision,  (202) 
898-6892  or  Valerie  Jean  Best.  Counsel. 
Legal  Division,  (202)  898-3812,  Federal 
Deposit  Insurance  Corporation.  550  17th 
Street.  NW.,  Washington,  DC  20429. 
SUPPLEMENTARY  INFORMATION:  The 
order  of  discussion  in  this  section  is  as 
follows.  First  the  statutory  provisions 
governing  brokered  deposits  are 
described.  Second,  the  FDICs  March  24. 
1992  proposal  for  implementing  those 
statutory  provisions  is  discussed.  Third, 
the  comment  letters  received  in 
response  to  the  proposal  are 
summarized.  Fourth,  a  summary  of  the 
final  rule  is  provided. 

I.  Statutory  Provirions 

Statutory  Provisions  Limiting  the 
Acceptance  of  Brokered  Deposits  and 
the  Payment  of  Significantly  Higher 
Interest  Rates 

Prior  to  the  enactment  of  FDICIA. 
section  29  of  the  FDI  Act  prohibited 
“troubled”  institutions  from  accepting 
funds  obtained,  directly  or  indirectly,  by 
or  through  any  deposit  broker  for 
deposit  into  one  or  more  deposit 
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accounts.  (For  ease  of  reference,  such 
fimds  are  referred  to  an  “brokered 
deposits”  in  this  discussion  and  in  the 
final  rule).  A  “troubled”  institution  was 
defined  by  statute  to  mean  any  insured 
depository  institution  that  did  not  meet 
the  minimuih  capital  requirements 
applicable  with  respect  to  such 
institution  (i.e.,  an  “undercapitalized" 
institution).  Renewals  and  rollovers  of 
any  amount  on  deposit  in  any  such 
accounts  were  treated  as  an 
“acceptance”  of  funds  under  the  statute. 

The  term  “deposit  broker”  was 
broadly  deffned  to  mean  (1)  “any  person 
engaged  in  the  business  of  placing 
deposits,  or  facilitating  the  placement  of 
deposits,  of  third  parties  with  insured 
depository  institutions  or  the  business  of 
placing  deposits  with  insured  depository 
institutions  for  the  purpose  of  selling 
interests  in  those  deposits  to  third 
parties”  and,  (2)  “an  agent  or  trustee 
who  establishes  a  deposit  account  to 
facilitate  a  business  arrangement  with 
an  insured  depository  institution  to  use 
the  proceeds  of  the  account  to  fund  a 
prearranged  loan.”  Several  exceptions 
to  this  defmition  were  set  out  in  the 
statute.  Most  of  the  exceptions 
concerned  depositors  acting  in  certain, 
specifically  described,  fiduciary 
relationships  {e.g^  the  trust  department 
of  an  insur^  depository  institution,  the 
trustee  of  a  pension  plan  or  other 
employee  benefit  plan,  the  trustee  of  a 
testamentary  accounL  the  trustee  of  an 
irrevocable  trust  etc.). 

The  FDIC  was  authorized  to  waive  the 
prohibition  on  the  acceptance  of 
brokered  deposits  on  a  case-by-case 
basis  upon  a  finding  that  the  acceptance 
of  such  deposits  did  not  constitute  an 
unsafe  or  unsound  practice  tvith  respect 
to  the  institution  applying  for  a  waiver.  > 
The  FDIC  was  also  authorized  to 
exempt  certain  insured  depository 
institutions  for  which  the  FDIC  had  been 
appointed  as  conservator. 

Prior  to  the  enactment  of  FDICIA, 
section  29  regulated  the  interest  rates 
that  troubled  institutions  could  offer. 

The  restrictions  on  interest  rates  were 
achieved  through  the  definitions 
employed  in  the  statute.  More 
specifically,  the  term  “deposit  broker” 
was  defin^  to  include  “any  insured 
depository  institution,  and  any 
employee  of  any  insured  depository 
institution,  which  engages,  directly  or 
indirectly,  in  the  solicitation  of  deposits 
by  offering  rates  of  interest  (with  respect 
to  such  deposits)  which  are  significantly 
higher  than  the  prevailing  rates  of 
interest  on  deposits  offered  by  other 
insured  depository  institutions  having 
the  same  type  of  charter  in  such 
depository  institution's  normal  market 
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area."  The  phrase  "normal  market  area" 
was  not  defined  by  the  statute,  but 
generally  it  was  construed  by  the  FDIC 
to  mean  the  area  in  which  an  institution 
was  advertising  a  particular  type  of 
deposit. 

As  a  result  of  this  definitional 
provision,  an  insured  depository 
institution  and  its  employeefs],  were 
deemed  to  be  deposit  brokers  if  they 
solicited  deposits  by  oHering  interest 
rates  that  were  signiHcantly  higher  than 
the  prevailing  rates  offered  in  the 
institution’s  normal  market  area.  Since 
troubled  institutions  were  not  permitted 
to  accept  deposits  obtained  through  any 
deposit  broker  absent  a  waiver  from  the 
FDIC,  troubled  institutions  could  not 
solicit  deposits  by  o^ering  rates  that 
were  signiHcantly  higher  than  the 
prevailing  rates  unless  they  first 
obtained  a  waiver.  This  provision  waS' 
intended  to  prohibit  “the  solicitation  of 
deposits  by  in-house  salaried  employees 
through  so-called  money-desk 
operations."  H.R.  Conf.  Rep.  No.  101- 
222, 101st  Cong.,  1st  Sess.  402  (1989).  It 
addressed  a  concern  that  emerged 
during  various  hearings — namely,  that 
brokered  deposit  restrictions  could  be 
easily  circumvented  by  in-house 
solicitation  or  general  newspaper 
advertising  of  high  rates.  See  “Problems 
of  the  Federal  Savings  and  Loan 
Insurance  Corporation:  Hearings  Before 
the  Committee  on  Banking,  Housing,  and 
Urban  Adairs  of  the  United  States 
Senate,"  (part  II)  101st  Cong.,  1st  Sess. 
230-231  (1989)  (statement  of  Mr. 
Seidman);  “Insured  Brokered  Deposits 
and  Federal  Depository  Institutions: 
Hearing  Before  the  Subcommittee  on 
General  Oversight  and  Investigations  of 
the  Committee  on  Banking,  Finance,  and 
Urban  Affairs  of  the  House  of 
Representatives,"  101st  Cong.,  1st  Sess. 
17  (1989)  (statement  of  Mr.  Murkowski), 
id.  at  60-61  (statement  of  Mr.  Fleischer). 

Section  301  of  FDICIA,  entitled 
“Limitations  on  Brokered  Deposits  and 
Deposit  Solicitations,"  signiHcantly 
expands  the  current  limitations  on 
brokered  deposits.  Under  the  statutory 
scheme  created  by  FDICIA,  “well 
capitalized”  insured  depository 
institutions  may  accept,  renew,  or  roll 
over  brokered  deposits  without  first 
obtaining  a  waiver  from  the  FDIC. 
However,  “adequately  capitalized" 
insured  depository  institutions  are 
prohibited  by  FDICIA  from  accepting, 
renewing,  or  rolling  over  brokered 
deposits  unless  they  first  obtain  a 
waiver  from  the  FDIC. 
“Undercapitalized"  insured  depository 
institutions  are  prohibited  from 
accepting,  renewing,  or  rolling  over 
brokered  deposits.  Upon  the  effective 


date  of  this  ffnal  rule,  the  FDIC  will  no 
longer  have  the  authority  to  grant 
undercapitalized  institutions  a  waiver 
authorizing  the  acceptance  of  brokered 
deposits,  (lliere  is,  however,  a  limited 
exception  for  insured  depository 
institutions  for  which  the  FDIC  has  been 
appointed  conservator.) 

Undercapitalized  institutions  that  are 
currently  accepting  brokered  deposits 
pursuant  to  a  waiver  issued  by  the 
FDIC,  will  be  prohibited  from  accepting 
further  deposits  upon  the  effective  date 
of  this  ffnal  rule. 

FDICIA  expands  the  interest  rate 
restrictions  set  out  in  section  29  of  the 
FDI  Act.  FDICIA  increases  the  number 
of  institutions  that  are  subject  to  the 
interest  rate  restrictions  due  to  the  fact 
that  the  prohibitions  contained  in 
section  29,  as  amended,  now  apply  to 
adequately  capitalized  institutions  as 
well  as  undercapitalized  institutions.  In 
addition,  FDICIA  eliminates  the  FDIC’s 
authority  to  exempt  an  institution 
(whether  adequately  capitalized  or  ~ 
undercapitalized)  from  the  interest  rate 
restrictions  through  a  waiver. 

Undercapitalized  institutions  are 
prohibited  under  FDICIA  from  soliciting 
deposits  by  offering  rates  of  interest  that 
are  signiffcantly  higher  than  the 
prevailing  rates  of  interest  on  insured 
deposits  (1)  in  such  institution’s  normal 
market  areas;  or  (2)  in  the  market  area 
in  which  such  deposits  would  otherwise 
be  accepted.  Adequately  capitalized 
institutions  that  accept  brokered 
deposits  pursuant  to  a  waiver  from  the 
FDIC  are  prohibited  from  paying  a  rate 
of  interest  on  such  funds  which,  at  the 
time  that  such  funds  are  accepted, 
renewed,  or  rblled  over,  significantly 
exceeds  (1)  the  rate  paid  on  deposits  of 
similar  maturity  in  such  institution’s 
normal  market  area  for  deposits 
accepted  in  the  institution's  normal 
market  area;  or  (2)  the  “national  rate” 
paid  on  deposits  of  comparable  maturity 
for  deposits  accepted  outside  the 
institution’s  normal  market  area.  'The 
“national  rate”  is  to  be  established  by 
the  FDIC.  FDICIA  does  not  impose 
interest  rate  restrictions  on  well 
capitalized  institutions. 

FDICIA  retains  unchanged  the 
definition  of  “deposit  broker”  currently 
set  out  in  section  29  of  the  FDI  Act. 
Consequently,  the  term  “deposit  broker” 
continues  to  include  any  insured 
depository  institution,  and  any 
employee  of  any  insured  depository 
institution,  which,  directly  or  indirectly, 
solicits  deposits  by  offering  rates  of 
interest  which  are  signiffcantly  higher 
than  the  prevailing  rates  of  interest 
offered  by  other  insured  depository 
institutions  having  the  same  type  of 


charter  in  the  offering  depository 
institution’s  normal  market  area.  The 
apparent  effect  of  this  provision  is  to 
limit  the  rate  of  interest  an  adequately 
capitalized  institution  may  offer  on  this 
type  of  deposit,  as  well  as  those 
obtained  through  a  third-party 
intermediary. 

The  FDIC  recognizes  the  circularity  of 
the  law  that  says  solicitation  of  deposits 
by  offering  signiffcantly  above  market 
rates  of  interest  makes  those  deposits 
brokered  funds,  and  an  adequately 
capitalized  institution,  even  with  a  FDIC 
waiver,  cannot  pay  a  rate  of  interest  on 
brokered  funds  that  signiffcantly 
exceeds  market  rates.  This,  however, 
seems  to  be  the  clear  result  of  the 
statutory  language  and  the  consequence 
is  that  a  merely  adequately  capitalized 
institution  can  never  solicit  deposits  by 
offering  rates  of  interest  which  are 
signiffcantly  more  than  the  relevant 
local  or  national  rate. 

Statutory  Restrictions  Applicable  to 
Deposit  Brokers 

FDICIA  provides  that  deposit  brokers 
are  prohibited  from  soliciting  or  placing 
any  deposit  with  an  insured  depository 
institution  unless  the  broker  has 
provided  the  FDIC  with  written  notice 
that  it  is  a  deposit  broker.  The  form  and 
content  of  the  written  notice  may  be 
prescribed  by  the  FDIC  'The  FDIC  is 
authorized  to  require,  by  regulation, 
each  deposit  broker  to  maintain 
separate  records  relating  to  the  total 
amounts  and  maturities  of  the  deposits 
placed  by  such  broker  for  each  insured 
depository  institution.  The  FDIC  may 
also  require  each  deposit  broker  to  file 
separate  quarterly  reports  with  the  FDIC 
relating  to  the  total  amounts  and 
maturities  of  the  deposits  placed  by  the 
broker  for  each  depository  institution 
during  the  applicable  quarter. 

The  FDIC  is  authorized  to  impose  by 
regulation  or  order,  such  additional 
restrictions  on  the  acceptance  of 
brokered  deposits  by  any  institution  as 
the  FDIC  may  determine  to  be 
appropriate. 

II.  Description  of  Proposed  Rule 

On  March  24, 1992,  the  FDIC  adopted 
a  proposed  rule  designed  to  implement 
the  new  statutory  scheme  for  regulating 
brokered  deposits  as  prescribed  in 
amended  section  29  and  new  section 
29A  of  the  FDI  Act.  (57  FR 11442,  April  3, 
1992.)  For  the  most  part,  the  proposed 
rule  tracked  the  language  of  the  statute. 
The  proposed  rule  did,  however,  offer 
definitions  for  the  terms  “weU 
capitalized,”  "adequately  capitalized," 
and  “undercapitalized.”  In  order  to  fully 
effectuate  the  interest  rate  restrictions 
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imposed  by  FDICLA,  the  proposed  rule 
outlined  a  method  of  calculating  the 
“national  rate"  created  by  FDICIA.  In 
addition,  the  proposed  rule  clarified  the 
meaning  of  “significantly  higher”  as  it 
relates  to  the  interest  rate  restrictions. 
The  proposed  rule  described  a  waiver 
application  process.  Finally,  the 
proposed  rule  outlined  registration  and 
recordkeeping  provisions  applicable  to 
deposit  brokers.  The  specific  provisions 
of  the  proposed  rule  are  described  in 
more  detail  below. 

Capital  Level  Definitions 

The  new  statutory  scheme  for 
brokered  deposits  tracks  the  language  of 
other  provisions  of  FDICIA  calling  for 
progressively  more  stringent  restrictions 
and  supervision  as  capital  levels 
decline.  Thus,  well  capitalized 
institutions  may  accept  brokered 
deposits  without  restriction.  Adequately 
capitalized  institutions  may  accept 
brokered  deposits  if  they  first  obtain  a 
waiver  from  the  FDIC.  Undercapitalized 
institutions  may  not  accept  brokered 
deposits.  The  term  “well  capitalized” 
and  “adequately  capitalized”  are  not 
defined  in  section  29,  as  amended. 
However,  those  terms  are  the  same  as 
found  in  section  38  of  the  FDl  Act 
dealing  with  prompt  corrective  action. 
Further,  section  29.  as  amended, 
indicates  that  the  terms 
“undercapitalized”  is  to  have  the  same 
meaning  provided  in  section  38  of  the 
FDI  Act. 

The  precise  regulatory  definitions  of 
the  different  capital  levels  identifled  in 
section  38  are  currently  being  developed 
in  consultation  with  the  other  Federal 
banking  agencies.  They  will  not  be 
available  until  some  time  beyond  the 
date  when  final  regulations 
implementing  the  new  brokered  deposit 
restrictions  must  be  in  place.  For 
consistency  and  in  keeping  with  the 
evident  intent  of  Congress,  the  FDIC 
intends  to  adopt  the  section  38 
definitions  of  capital  levels  when  they 
become  effective. 

In  the  interim,  the  proposed  regulation 
defined  “well  capitalized”  to  mean  an 
institution  whose  leverage  and  risk- 
weighted  capital  ratios  are  at  least  one 
to  two  percentage  points  higher  than 
otherwise  currently  required  by 
applicable  regulations.  The  FDIC  stated 
in  the  proposed  rule  that  if  intended  to 
adopt  a  precise  percentage  point  and 
possibly  other  elements,  but  desired  to 
receive  the  comments  of  interested 
persons  before  selecting  the  appropriate 
measure.  In  addition,  the  proposed  rule 
provided  that  a  “well  capitalized” 
institution  must  be  CAh«ffiL-  or  MACRO- 
rated  1  or  2  and  may  not  be  under  any 
outstanding  order  or  written  direction  to 


achieve  a  specific  higher  level  of  capital. 
An  “adequately  capitalized”  institution 
wasxlefined  as  one  that  fails  to  meet  the 
standard  for  “well  capitalized”  but  is 
not  “undercapitalized.”  An 
“undercapitalized”  institution  was 
defined  as  one  that  fails  to  meet  any 
regulatory  minimums  after  giving  effect 
to  any  chargeoffs  or  other  capital 
reductions  directed  by  a  federal  or  state 
regulator,  and  would  have  included  any 
institution  which  had  been  directed  to 
achieve  a  specific  higher  level  of  capital 
and  had  not  yet  met  that  higher  capital 
level.  An  exception  was  created  for  any 
institution  that  met  the  minimum 
regulatory  capital  requirements  but  had 
been  directed  or  advised  to  achieve  a 
specific  higher  level  of  capital  Such  an 
institution  would  have  been  considered 
adequately  capitalized  if  (1)  it  had 
committed  to  and  was  in  compliance 
with  a  plan  designed  to  achieve  the 
specific,  higher  level  of  capital  directed 
or  otherwise  required,  and  (2)  the  plan 
had  been  accepted  in  writing  by  the 
regulator  requiring  the  specific  higher 
level  of  capital. 

The  definition  of  “well  capitalized” 
has  been  changed  in  the  final  rule  so  as 
to  exclude  any  institution  that  is  in  a 
“troubled  condition”.  For  purposes  of 
this  ffnal  rule,  the  term  “troubled 
condition”  is  defined  by  reference  to 
regulations  issued  pursuant  to  section  32 
of  the  FDI  Act  The  deffnition  of 
“undercapitalized”  has  also  been 
changed  in  the  ffnal  rule; 
“undercapitalized”  is  determined  solely 
by  failing  to  meet  the  regulatory 
minimums.  An  adequately  capitalized 
institution  is  in  between  and  if  in  a 
“troubled  condition,”  the  FDIC  will 
consider  its  performance  and 
commitment  to  a  corrective  program  in 
deciding  whether  to  grant  a  brokered 
deposit  waiver.  The  criteria  as  originally 
proposed  and  summarized  in  the 
preceding  paragraph  are  likely  to  be  part 
of  any  waiver  conditions  [i.e.. 
compliance  with  a  capital  restoration 
plan  accepted  in  writing  by  the 
applicable  regulator). 

The  Board  intends  to  lower  or 
eliminate  the  leverage  capital 
component  from  the  definitions  of  “well 
capitalized,”  “adequately  capitalized." 
and  “undercapitalized,”  after  the  risk 
based  capital  standards  have  been 
revised  by  each  Federal  banking  agency 
to  take  into  account  interest  rate  risk  as 
required  by  section  305  of  FDICIA,  and 
after  experience  has  been  gained  with 
such  standards.  We  acknowledge  the 
requirements  of  section  38(c)  of  the  FDI 
Act  and  would  comply  with  those 


requirements,  to  the  extent  they  apply, 
before  taking  any  such  action.' 

Interest  Rate  Limitations 

Although  an  adequately  capitalized 
institution  may  accept  brokered  deposits 
with  a  waiver  from  the  FDIC,  it  may  not 
pay  a  rate  of  interest  on  such  deposits 
which,  at  the  time  that  such  deposits  are 
accepted,  significantly  exceeds  (1)  the 
rate  paid  on  deposits  of  similar  maturity 
in  such  institution's  normal  market  area 
for  deposits  accepted  in  its  normal 
market  area,  or  (2)  the  “national  rate” 
paid  on  deposits  of  comparable  maturity 
for  deposits  accepted  outside  the 
institution’s  normal  market  area. 

The  FDIC  examined  several 
alternatives  for  purposes  of  establishing 
the  “national  rate.”  First  the  FDIC 
considered  periodically  surveying 
markets  throughout  the  country  and 
compiling  and  publishing  rates  for 
deposits  of  various  maturities.  The 
second  alternative  examined  was 
reference  to  publications  that  currently 
publish  deposit  rates.  A  third  possible 
approach  was  to  tie  the  national  rate  to 
comparable  Treasury  securities  with 
some  additional  margin. 

The  alternative  selected  for  inclusion 
in  the  proposed  rule  was  based  on 
Treasury  securities.  The  proposed  rule 
provided  that  the  national  rate  would  be 
determined  by  reference  to  the  current 
yield  of  similar  maturity  U.S.  Treasury 
obligations  published  daily  plus  100 
basis  points,  or  150  basis  points  in  the 
case  of  any  deposit  at  least  half  of 
which  is  uninsured  (wholesale  deposits). 

The  final  rule  continues  to  provide 
that  the  national  rate  will  be  computed 
by  reference  to  comparable  Treasury 
securities.  However,  the  method  of 
calculating  the  national  rate  has  been 
simpliffed.  Ordinarily,  the  national  rate 
will  be  120  percent  of  the  current  yield 
on  similar  maturity  Treasury  securities: 
in  the  case  of  institutional  (wholesale) 
deposits,  the  national  rate  will  be  130 
percent  of  the  current  yield  on  similar 
maturity  Treasury  securities.  The  FDIC 
requests  comment  from  any  party  that  is 
unreasonably  constrained  by  these 
limits  and  will  consider  whether  any 


■  Section  38(0)  of  the  FOI  Act  requires  that  the 
capital  standards  prescribed  under  that  section  by 
each  appropriate  Federal  banking  agency  shall 
include  a  l^erage  limit  and  a  riakdMsed  capital 
requirement  as  well  as  any  other  additional 
relevant  capital  measures  needed  to  carry  out  the 
purpose  of  section  38  and  implemented  by 
regulation.  However,  an  appropriate  Pedml 
banking  agency  may.  by  regulation,  rescind  any 
relevant  capital  measure  required  by  section  3S 
upon  determining  (with  the  concurrence  of  the  other 
Federal  banking  agencies)  that  the  measure  is  no 
longer  an  appropriate  means  for  carrying  out  the 
purpose  of  section  38. 
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future  amendment  to  the  regulations  is 
appropriate. 

As  outlined  above,  section  29,  as 
amended,  prohibits  undercapitalized 
and  adequately  capitalized  institutions 
from  soliciting  funds  by  offering  interest 
rates  that  “signiHcantly  exceed”  the 
prevailing  rate  or  that  are  “significantly 
higher”  than  the  prevailing  rate.  Based 
upon  its  reading  of  the  statute  and  a 
review  of  the  legislative  history,  it  is  the 
FDIC's  view  that  Congress  did  not 
intend  to  suggest  that  the  phrases 
“significantly  higher”  and  “significantly 
exceed”  are  to  have  different  meanings. 
Consequently,  the  FDIC  construes  the 
two  phrases  as  having  the  same 
meaning.  For  purposes  of  implementing 
the  interest  rate  limitations  imposed  by 
FDICIA,  the  proposed  rule  defined  the 
phrases  “significantly  exceeds”  or 
“significantly  higher”  to  mean  50  basis 
points.  In  other  words,  an  interest  rate 
would  be  “significantly”  excessive  or 
“significantly”  higher  than  a  prevailing 
market  rate  if  it  exceeds  that  rate  by 
more  than  50  basis  points.  In  response  to 
the  comment  letters  received,  this 
number  has  been  changed  in  the  final 
rule  from  50  basis  points  to  75  basis 
points. 

The  proposed  rule  offered  a  new 
definition  for  the  phrase  “market  area." 
Previously,  FDIC  regulations  described 
an  institution’s  “normal  market  area”  as 
the  area  in  which  an  institution  is 
advertising  and  soliciting  a  particular 
type  of  deposit.  The  normal  market  area 
could  vary  from  office  to  office  or  for 
different  types  of  deposits.  The  media 
used  to  advertise  and  solicit  a  particular 
type  of  deposit  and  the  normal  coverage 
of  those  media  were  important 
considerations  in  defining  the  market  for 
that  deposit.  The  earlier  FDIC  regulation 
stated  that  “[i]n  each  case,  the  rates 
offered  for  the  particular  deposit  must 
be  compared  with  the  rates  offered  by 
the  other  institutions  with  the  same  type 
of  charter,  without  regard  to  size,  in  the 
particular  geographic  market  in  which 
that  deposit  is  being  solicited,  whether 
the  market  is  national,  regional  or  local 
in  character.”  12  CFR  337.6(a)(l)(ii) 
footnote. 

Under  the  proposed  rule,  the  term 
“market  area”  was  more  broadly 
defined  to  mean  “any  readily  defined 
geographical  area  in  which  rates  offered 
by  any  one  insured  depository 
institution  operating  in  the  area  may 
afiect  the  rates  ofiered  by  other 
institutions  operating  in  ^at  same 
area.”  This  definition  has  been  adopted 
in  the  final  rule.  It  is  designed  to 
facilitate  a  case-by-case  determination 
of  market  area  based  on  the  economic 


impact  of  a  particular  institution's 
efforts  to  solicit  deposits  in  an  area. 

The  proposed  rule  noted  that  when 
comparing  rates  offered  or  paid  with 
market  rates,  there  has  been  some 
confusion  in  the  past  as  to  what  was 
intended  since  both  the  statute  and 
current  regulation  simply  referred  to 
"rates”  without  elaboration.  The  FDIC 
attempted  to  clarify  this  requirement  by 
explicitly  referring  to  “nominal”  rates  of 
interest  in  the  proposed  rule.  Staff  was 
of  the  view  that  results  ordinarily  would 
not  change  significantly  whether 
nominal  rates  were  compared  to 
nominal  rates  or  yields  to  yields. 
Consequently,  nominal  rates  were 
proposed  in  the  proposed  rule  for 
simplicity  of  administration  and 
enforcement. 

Application  for  a  Waiver 

The  proposed  rule  provided  that 
adequately  capitalized  institutions 
wishing  to  obtain  a  waiver  must  file  an 
application  in  letter  form  with  the 
appropriate  FDIC  regional  director.  The 
proposed  rule  outlined  the  information 
required  to  be  submitted  in  the  waiver. 

It  was  also  provided  that  any 
application  filed  by  an  institution  that  is 
CAMEL-  or  MACRO-rated  1  or  2  by  its 
primary  federal  regulator  would  be 
deemed  approved  for  the  period 
requested  (not  to  exceed  two  years)  30 
days  after  the  application  had  been  filed 
with  the  FDIC  unless  the  institution  is 
notified  in  writing  during  the  30  day 
period  that  the  FDIC  requires  additional 
time  to  review  the  application.  These 
proposals  have  been  adopted  in  the  final 
rule,  largely  without  change,  except  that 
the  30-day  waiting  period  has  been 
reduced  to  21  days. 

Deposit  Brokers 

The  proposed  rule  required  the 
registration  of  deposit  brokers  because 
the  statute  requires  registration  in  order 
to  permit  deposit  brokers  to  continue  to 
operate.  Only  minimal  registration 
information  was  required  under  the 
proposed  rule. 

Recordkeeping  requirements  were 
also  imposed  requiring  any  deposit 
broker  to  report,  upon  request,  the 
volume,  rates  and  maturities  of  deposits 
placed  with  any  named  institution  over 
a  specified  time  period  and  the  deposits 
outstanding  at  a  given  institution  on  a 
stated  date.  The  FDIC  believed  that 
these  records  are  already  being 
maintained  by  brokers  in  the  ordinary 
course  of  business.  FDICIA  authorizes 
the  FDIC  to  require  deposit  brokers  to 
submit  quarterly  reports  to  the  FDIC 
showing  the  total  amount  and  maturities 
of  the  deposits  placed  by  such  broker  for 
each  depository  institution.  The 


proposed  rule  did  not  impose  a  blanket 
requirement  that  such  reports  be 
submitted  to  the  FDIC  on  an  ongoing 
basis.  Instead,  the  proposed  rule  stated 
that  a  deposit  broker  must  submit  the 
above-referenced  quarterly  reports  to 
the  FDIC  upon  request.  The  FDIC 
believed  that  call  report  data  on 
brokered  deposits  received  from  insured 
institutions  is  sufficient  for  supervisory 
and  regulatory  purposes  for  the  time 
being,  but  will  require  deposit  brokers  to 
submit  reports  whenever  appropriate. 
The  provisions  outlined  in  the  proposed 
rule  have  been  adopted  in  the  final  rule 
without  change. 

III.  Comment  Summary 

The  proposed  rule  provided  for  a  30- 
day  comment  period.  Comments  were 
required  to  be  received  by  the  FDIC  by 
May  4. 1992. 

The  FDIC  received  90  comment  letters 
addressing  various  aspects  of  the 
proposed  rule.  Three-quarters  of  these 
letters  were  received  after  the 
expiration  of  the  30-day  comment 
period.  The  FDIC  recognizes  that  this 
final  rule  wifi  have  a  broad  impact, 
however.  Consequently,  even  though  the 
FDIC  is  faced  with  a  restricted  amount 
of  time  within  which  it  must  implement 
this  final  rule,  the  FDIC  has  reviewed 
and  considered  all  letters  received, 
including  those  that  were  received  after 
the  deadline.  Letters  were  received  from 
approximately  46  banks  or  bank  holding 
companies;  nine  savings  associations  or 
savings  association  holding  companies; 
10  brokers;  and  14  trade  associations. 

As  to  the  trade  associations,  seven 
represented  banking  interests;  two 
represented  savings  associations;  two 
represented  brokers;  one  represented  a 
credit  union;  and  two  represented  the 
interests  of  both  banks  and  savings 
associations.  The  remaining  letters  were 
received  fi'om  a  variety  of  sources, 
including  a  financial  services  firm, 
individuals,  law  firms  writing  on  behalf 
of  both  banks  and  savings  associations, 
a  rate-listing  service,  and  state  banking 
departments. 

Many  comment  letters  received  fittm 
community  banks  urged  that  brokered 
deposits  be  prohibited  altogether.  One 
complained,  for  example,  that  brokered 
deposits  “take  [funds]  out  of 
communities  that  in  many  cases  needed 
the  funds."  A  major  trade  association 
representing  community  bankers  wrote 
to  express  general  support  for 
restrictions  on  brokered  deposits 
commenting  that:  “Troubled  institutions 
should  not  be  allowed  to  pay  excessive 
rates,  unfairly  competing  for  deposits,  in 
an  attempt  to  grow  out  of  their 
problems.  Undercapitalized  institutions 
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need  stable,  ‘core’  deposits — not  short¬ 
term  brokered  deposits  attracted  by  high 
rates.”  Another  trade  group  referred  to 
the  “savings  and  loan  debacle”  and 
wrote:  “[W]e  commend  the  [FDIC’s] 
proposed  rule  *  *  *.  A  prudent  measure 
such  as  that  which  is  proposed,  should 
aid  in  curtailing  a  similar  situation  from 
occurring  in  the  future.”  A  state  banking 
department  wrote  that  “much  of  the  S&L 
crisis  can  be  traced  to  brokered 
deposits.”  In  contrast,  comment  letters 
received  from  securities  firms  and  from 
some  large  banks  argued  that  brokered 
deposits  should  not  be  further  restricted. 
One  argued  that:  “Brokered  deposits  are 
inherently  no  different  than  deposits 
obtained  directly  by  a  bank  or  savings 
association.  Recent  studies  concluded 
that  brokered  deposits  have  not  played 
a  major  role  in  the  failure  of  banks  and 
savings  associations  and  that  there  is  no 
evidence  of  abuse  of  brokered  deposits 
since  the  adoption  of  FIRREA  (the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989J.”  Another 
contended  that  brokered  deposits  can  be 
“a  source  of  funds  that  are  frequently 
less  expensive  and  have  longer 
maturities  than  funds  from  alternative 
sources,  which  permits  greater 
flexibility  in  liquidity  and  asset/liability 
management.” 

Apart  from  this  larger  debate  over  the 
merits  of  brokered  deposits,  most  of  the 
comment  letters  recognized  that  the 
restrictions ’set  out  in  the  proposed  rule 
were  required  by  statute.  The  comment 
letters  are  discussed  in  more  detail 
below. 

Capital  Level  Definitions 

The  FDIC  received  more  comment 
letters  on  the  definition  of  “well 
capitalized”  than  on  any  other  issue. 
Many  comment  letters  urged  that  an 
institution  should  be  considered  “well 
capitalized”  if  it  maintains  a  capital 
level  that  is  100  basis  points  above  the 
current  regulatory  minimums.  (As 
opposed  to  the  alternate  suggestion  of 
200  basis  points  above  minimum.) 
Generally,  these  comment  letters  did  not 
provide  extensive  arguments  or  data  to 
support  their  views  but  simply  urged 
that  institutions  should  not  be 
unnecessarily  excluded  from  the 
brokered  deposit  market.  Their  views 
were  generally  premised  on  the  belief 
that  brokered  deposits  could  be 
beneHcial.  For  example,  one  bomment 
letter  noted:  “(B]y  precluding  those 
institutions  whose  capital  levels  do  not 
exceed  required  minimum(s]  by  two 
percentage  points,  the  Proposed 
Regulations  act  to  foreclose  this 
otherwise  economical  and  efficient 
funding  source  for  a  number  of  healthy 
institutions.”  Other  comment  letters 


argued  that  the  capital  levels  should  be 
kept  low  so  as  not  to  burden  either  the 
institution,  which  would  have  to  Hie  a 
waiver  application,  or  the  FDIC,  which 
would  have  to  review  the  application. 
For  example,  one  comment  letter  stated: 

Setting  extremely  high  capital  requirements 
for  institutions  that  may  accept  brokered 
deposits  without  a  waiver  increases  the 
burden  on  both  the  depository  institutions 
that  could  benefit  from  them  and  the  FDIC 
which  will  have  to  administer  the  waiver 
process.  Therefore,  the  definition  of  'well 
capitalized'  should  be  inclusive  rather  than 
exclusive. 

The  concern  was  also  expressed  that 
the  definition  of  “well  capitalized”  may 
have  implications  beyond  those 
currently  contemplated  in  the  law.  The 
following  comment  is  typical  of  these 
concerns:  “Setting  the  threshold  levels 
has  implications  for  more  than  just 
restricting  brokered  deposits.  It  *  *  * 
may  also  ultimately  affect  the  ability  of 
banks  to  offer  diversified  Hnancial 
services.” 

The  FDIC  does  not  believe  that  the 
capital  levels  should  be  set  artificially 
low  in  order  to  enable  more  institutions 
to  escape  the  restrictions  imposed  by 
section  29,  as  amended.  It  should  be 
remembered  that  section  29,  as 
amended,  permits  adequately 
capitalized  institutions  to  accept 
brokered  deposits  pursuant  to  a  waiver 
h-om  the  FDIC.  Section  29,  as  amended, 
is  not  so  much  a  bar  on  the  acceptance 
for  third-party  deposits  as  it  is  a 
mechanism  that  requires  an  adequately 
capitalized  institution  to  explain  to  the 
FDIC  (through  the  waiver  application 
process]  why  the  institution's  use  of 
brokered  deposits  does  not  pose  an 
undue  risk.  If  the  acceptance  of  such 
funds  does  not  constitute  an  unsafe  or 
unsound  practice  with  respect  to  the 
applying  institution,  then  the  institution 
will  generally  be  granted  a  waiver  by 
the  FDIC. 

The  FDIC  also  is  not  persuaded  that 
capital  levels  should  be  set  low  in  order 
to  relieve  institutions  of  the  burden  of 
filing  waiver  applications.  It  is  expected 
that  institutions  would  engage  in  the 
t3q)e  of  analysis  required  by  the  waiver 
application  whenever  they  consider  the 
acceptance  of  brokered  deposits. 

Finally,  it  would  be  futile  to  speculate  as 
to  whether  or  not  laws  affecting  the 
activities  of  depository  institutions  will 
be  enacted  in  the  near  future.  No  one 
can  predict  with  any  certainty  the 
content  of  such  laws,  if  enacted.  It 
would  be  inappropriate  to  allow  such 
speculation  to  shape  the  implementation 
of  a  statute  that  already  is  in  effect. 

The  FDIC  believes  the  different 
capital  levels  for  purposes  of  this 
regulation  should  be  defined  based  on 


market  perceptions  of  capital  strength 
and  other  indicators  of  soundness. 

Where  institutions  fall  is  essentially  a 
function  of  their  own  capital  strength 
and  soundness  and  the  statutory  scheme 
crafted  for  brokered  deposits  under 
FDICIA. 

Several  comment  letters  opposed 
using  CAMEL  or  MACRO  ratings  for 
purposes  of  determining  whether  or  not 
an  institution  is  “well  capitalized.”  They 
argued  that  the  CAMEL/MACRO  ratings 
should  not  be  incorporated  into  'he 
definition  of  “well  capitalized”  for  the 
following  reasons:  (1)  The  CAMEL/ 
MACRO  ratings  should  be  kept 
confidential;  (2)  the  CAMEL/MACRO 
ratings  are  subjective;  (3)  it  makes  the 
determination  of  capital  more 
complicated;  and  (4)  Congress 
considered,  and  rejected,  proposals  to 
use  CAMEL/MACRO  ratings  in  FDICIA 
because  Congress  was  concerned  that 
the  ratings  should  be  kept  confidential. 

In  contrast,  some  institutions  wrote  to 
support  the  use  of  CAMEL/MACRO 
ratings  for  purposes  of  defining  “well 
capitalized.”  A  major  trade  association 
wrote:  “The  CAMEL  sytsem  has  the 
advantage  of  blending  the  ratings  of  key 
aspects  of  banking,  weighted  equally. 

For  purposes  of  this  rule,  basing  a 
bank's  qualifications  to  accept  brokered 
deposits  on  a  CAMEL  system  where 
capital  is  emphasized  seems 
reasonable." 

Other  comment  letters  suggested  that, 
the  proposed  rule  could  be  simpliHed  by 
eliminating  certain  references  to  subsets 
of  capital  and  by  eliminating  the 
reference  to  capital  requirements 
imposed  by  state  regulators. 

In  light  of  the  comments  received,  the 
FDIC  has  revised  the  capital  provisions 
set  out  in  the  proposed  rule  as  follows. 
The  definition  of  “well  capitalized 
insured  depository  institution”  in  the 
final  regulation  has  been  changed  to 
stated  percentages  of  leverage  and  risk- 
based  capital.  A  “well  capitalized 
institutions”  is  one  that:  (1)  Has  a  ratio 
of  Tier  1  capital  to  total  book  assets  of 
not  less  that  5.0  percent;  (2)  has  a  ratio 
of  total  capital  to  risk-weighted  assets  of 
not  less  than  10.0  percent;  (3)  has  a  ratio 
of  Tier  1  capital  to  risk-weighted  assets 
of  not  less  than  6.0  percent;  and  (4)  is 
not  in  a  “troubled  condition”  as  that 
term  is  used  in  section  32  of  the  FDI  Act. 
With  regard  to  the  requirement  that  the 
ratio  of  Tier  1  capital  to  risk-weighted 
assets  be  not  less  than  6.0  percent,  we 
do  not  intend  to  suggest  that,  as  an 
institution’s  total  risk-based  capital  ratio 
increases,  its  Tier  1  capital  must  always 
increase  proportionately  so  that  60 
percent  of  an  institution's  total  risk- 
based  capital  is  always  Tier  1  capital. 
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For  example,  an  institution  with  11 
percent  total  riak-baaed  capital  would 
not  be  required  to  have  a  6.6  percent 
Tier  1  risk-based  capital  ratio;  rather, 
the  minimum  ratio  of  Tier  1  capital  to 
risk-weighted  assets  would  still  be  6i) 
percent. 

These  percentages  are  at  the  lower 
end  of  the  range  of  institutions  that 
might  be  considered  “well  capitalized'* 
and  yet  are  consistent  with  the  intent  of 
Congress  in  establishing  capital  as  a 
principal  protection  for  taxpayer  funds 
under  the  regulatory  scheme  established 
under  FDICIA.  The  definition  of  well 
capitalized  has  also  been  simplified  by 
eliminating  references  to  subsets  of 
capital  and  by  eliminating  references  to 
state  standards.  In  addition,  the 
reference  to  CAMEL/MACRO  ratings 
has  been  deleted  from  the  definition  of  a 
“well  capitalized"  institution.  The  FDIC 
has  substituted  in  its  place  the  above- 
referenced  requirement  that,  in  order  to 
be  considered  well  capitalized, 
institutions  may  not  be  in  a  “troubled 
condition”  as  that  term  is  used  in 
section  32  of  the  FDl  Act.  This 
substitution  should  reduce  concerns  as 
to  the  subjectivity  and  confidentiality  of 
CAMEL/f^CRO  ratings. 

The  comment  letters  did  not  challenge 
the  definition  of  “adequately 
capitalized”  used  in  the  proposed  rule. 
Consequently,  that  deHnition  set  forth  in 
the  proposed  rule  is  adopted  in  the  final 
rule  without  change.  The  dehnition  of 
undercapitalized  has  been  greatly 
simplifi^.  It  now  refers  to  institutions 
that  fail  to  meet  the  minimum  capital 
requirements  prescribed  by  their 
primary  Federal  regulator,  exclusive  of 
any  corrective  orders.  It  is  believed  that 
these  interim  definitions  are  fairly 
simple,  reasonable  under  the 
circumstances  and  should  suffice  until 
definitions  of  capital  levels  for  purpose 
of  section  38  are  adopted.  These  interim 
definitions  of  capital  levels  should  not 
be  construed  as  anticipatory  or 
necessarily  indicative  of  how  the 
different  capital  levels  may  eventually 
be  defined  for  purposes  of  prompt 
corrective  action  under  section  38  of  the 
FDI  Act. 

Interest  Rate  Restrictions 
Determination  of  the  “National  Rate” 

A  majority  of  the  comment  letters  that 
addressed  the  issue  agreed  that  the 
“national  rate”  should  be  determined  by 
reference  to  the  yields  on  comparable 
Treasury  securities  with  some 
additional  margin.  A  small  number  of 
comment  letters  questioned  whether 
such  an  index  would  be  sufficiently 
flexible.  These  comment  letters  argued 
that  the  spread  between  Treasury 


seoirities  and  bank  deposits  is  not 
constant  and  that  the  funding  operations 
of  a  bank  may  be  constrained  as 
econcnnic  conditions  change.  They  also 
argued  that  Treasury  securities  may  not 
have  the  necessary  range  of  maturities 
and  denominations  to  permit  adequate 
differentiation  in  pricing  different 
products.  Most  of  these  comment  letters 
recommended  that  the  FDIC  rely  on  a 
private  publication.  Comment  letters 
that  opposed  reliance  on  a  private 
publication  or  on  a  FDIC-generated 
survey  were  concerned  that  the 
institutions  surveyed  may  not  be 
sufficiently  representative  of  all 
institutions. 

Those  who  endorsed  implementation 
of  a  Treasury  securities  index  to 
calculate  the  national  rate  did  so  on  the 
grounds  that  such  an  approach  is  “more 
objective  and  simpler  to  administer” 
than  the  other  methods  outlined  in  the 
proposed  rule.  One  comment  letter 
noted: 

The  Treasury  markets  are  well  recognized 
and  otherwise  meet  the  criteria  established. 
We  believe  that  it  would  be  a  relatively 
simple  matter  to  ensure  that  obligations  are 
within  100  basis  points  of  U.S.  Treasury 
obligations  with  similar  maturities  and  150 
basis  points  if  at  least  half  the  deposit  is 
uninsured.  *  *  *  |A)8  a  functional  index,  it 
appears  to  be  the  one  most  susceptible  of 
broad  use. 

Another  comment  letter  argued  that  a 
U.S.  Treasury  index  is  a  logical  choice 
for  a  national  brokered  deposit  rate  as  it 
also  is  the  generally  accepted 
benchmaric  for  pricing  fixed  rate  or,  at 
times,  floating  rate  financings.  In 
response  to  arguments  that  Treasury 
securities  may  not  have  the  necessary 
range  of  maturities  and  denominations, 
comment  letters  supportive  of  the 
Treasury  securities  index  contended 
that  “it  is  both  common  and  effective 
practice  to  interpolate  rates  on  deposits 
where  there  are  no  corresponding 
maturities.” 

However,  even  those  who  endorsed 
the  Treasury  securities  index  cautioned 
that  apread  between  Treasury  securities 
and  depository  institution  deposits  can 
fluctuate  substantially  over  time.  One 
comment  letter  stated:  ‘Traditionally, 
deposit  spreads  to  U.S.  Treasuries  have 
widened  whenever  there  is  a  flight  to 
quality  and  investors  move  to  U.S. 
Treasury  securities.  It  is  important  that 
this  index  have  the  ability  to  be  moved 
so  as  to  adjust  for  changes  in  market 
spreads.”  These  comment  letters  urged 
that  the  spread  should  be  wide  enough 
to  handle  such  fluctuations.  Generally, 
they  found  the  spread  contained  in  the 
proposed  rule  (i.e.,  100  basis  points,  or 
150  basis  points  in  the  case  of  any 
deposit  at  least  half  of  which  is 


uninsured)  to  be  adequate,  but  others 
urged  that  the  FDIC  adopt  a  greater 
spread.  Several  comment  letters  urged 
the  FDIC  to  adopt  an  index  that  the 
securities  industry  is  developing  for 
various  retail  brokered  deposits. 
However,  the  FDIC  understands  that  the 
index  is  not  in  place  at  this  time. 

A  substantial  number  of  comment 
letters  expressed  concern  about 
institutional  or  wholesale  deposits.  The 
institutional  market  is  described  as 
being  comprised  of  institutional 
investors  purchasing  substantially 
uninsured,  large-denomination, 
negotiable  certificates  of  deposit  from 
banks  and  savings  associations  with 
ratings  from  the  credit  rating  agencies. 

In  contrast,  the  retail  market  is 
described  as  being  comprised  primarily 
of  individual  depositors  and  savers 
purchasing  fully  insured  certificates  of 
deposit  in  relatively  smaller  amounts. 
Many  of  these  comment  letters  argued 
that  the  institutional  market  should  be 
exempted  from  the  brokered  deposit 
restrictions  contained  in  the  statute  and 
in  the  regulation.  Most  comment  letters, 
however,  seemed  to  recognize  that  the 
FDIC  does  not  have  the  authority  to 
exempt  the  institutional  market  from  the 
statutory  prohibitions  governing 
brokered  deposits.  Instead,  they 
supported  the  two-tier  approach  taken 
in  the  proposed  rule,  that  is.  a  spread 
that  is  greater  for  deposits  over  half  of 
which  are  uninsured. 

Based  upon  the  comments  received, 
the  final  rule  adopts  the  Treasury  index 
outlined  in  the  proposed  rule,  with  one 
change.  Although  not  ideal,  this 
approach  has  been  adopted  since  it  is 
better  than  any  other  and  has  a  number 
of  advantages.  First,  it  is  objective  and 
simple  to  administer.  Maximum 
allowable  rates  can  be  computed  by 
anyone  who  has  the  benchmark  rates 
and  the  formula  for  deriving  the 
maximum.  Moreover,  since  the 
benchmarit  rates  are  updated  regularly 
and  the  formula  remains  constant,  there 
is  no  maintenance  requirement.  The 
final  rule  has  been  changed,  however,  to 
allow  for  greater  flexibility  should  the 
spread  to  Treasury  securities  widen  in  a 
rising  interest  rate  environment. 
Recognizing  that  today's  relatively  low 
rates  are  not  necessarily  indicative  of 
future  rates,  the  final  rule  provides  that 
the  national  rate  will  be  calculated  by 
reference  to  a  percentage,  rather  than  a 
fixed  number  of  basis  points,  as  had 
been  provided  in  the  proposed  rule. 
More  specifically,  the  national  rate  shall 
be  120  percent  of  the  current  yield  on 
similar  maturity  U.S.  Treasury 
obligations,  or,  in  the  case  of  any 
wholesale  deposit,  130  percent  of  such 
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applicable  yield.  A  wholesale  deposit  is 
a  deposit  at  least  half  of  which  is 
uninsured.  In  the  case  of  non-term 
deposits  or  other  unusual  situations,  the 
FDIC  will  provide  interpretative  advice 
regarding  the  appropriate  benchmark 
reference  rates  as  necessary. 

The  FDIC  has  rejected  the  alternative 
that  would  have  required  it  to  survey 
markets  throughout  the  country  and 
compile  and  publish  rates  for  deposits  of 
various  maturities.  The  FDIC  believes 
this  approach  would  not  be  timely 
because  data  on  market  rates  must  be 
available  on  a  substantially  current 
basis  to  achieve  the  intended  purpose  of 
this  provision  and  permit  institutions  to 
avoid  violations.  At  this  time,  the  FDIC 
has  determined  not  to  tie  the  national 
rate  to  a  private  publication.  The  FDIC 
has  not  been  able  to  establish  that  such 
published  rates  sufficiently  cover  the 
markets  for  deposits  of  different  sizes 
and  maturities. 

Definition  of  Significantly  Higher 

Several  comment  letters  suggested 
that  the  definition  of  “significantly 
higher"  be  revised.  These  comment 
letters  suggested  anywhere  from  75  to 
200  basis  points  as  the  appropriate  test. 
Some  comment  letters  asserted  that 
adequately  capitalized  institutions,  as 
opposed  to  undercapitalized  institutions, 
should  be  given  greater  flexibility  in 
terms  of  the  interest  rates  they  may 
offer.  In  particular,  concern  was 
expressed  that  adequately  capitalized 
institutions  cannot  pay  signibcantly 
higher  than  market  rates  on  deposits 
they  solicit  directly,  even  with  a  waiver 
from  FDIC.  In  light  of  these  concerns, 
the  meaning  of  “significantly  exceeds" 
and  “significantly  higher”  has  been 
revised  in  the  final  rule.  An  interest  rate 
is  deemed  to  be  significantly  higher  or 
excessive  if  it  exceeds  the  applicable 
benchmark  [i.e.,  the  national  rate  or  the 
local  rate]  by  more  than  75  basis  points. 
Based  upon  the  FDIC's  experience  with 
the  brokered  deposit  prohibitions  to 
date,  it  is  believed  that  this  number  will 
allow  insured  depository  institutions 
subject  to  the  interest  rate  ceilings 
imposed  by  FDICIA  to  compete  for 
funds  within  markets,  and  yet  constrain 
their  ability  to  attract  funds  by  paying 
rates  significantly  higher  than  prevailing 
rates. 

Definition  of  ‘'Normal  Market  Area" 

A  small  number  of  letters  comment  on 
the  definition  of  the  phrase  “normal 
market  area”  and  “market  area.”  Some 
comment  letters  found  the  definition  of 
“market  area”  offered  in  the  proposed 
rule  to  be  acceptable.  A  few  comment 
letters  asked  that  the  phrase  be  more 
precisely  defined,  while  other  comment 


letters  urged  that  the  term  be  defined 
broadly.  One  comment  letter  stated: 

We  recognize  that  it  is  probably  impossible 
to  come  up  with  a  precise  definition  of 
normal  market  area  that  will  be  appropriate 
for  all  institutions.  Thus,  we  suggest  that  the 
final  regulation  allow  each  institution  to 
establish  its  own  market  area  (or  several 
market  areas,  if  appropriate),  but  that  it 
provide  additional  guidance  to  aid  banks  in 
making  such  determination. 

Among  the  factors  suggested  in  this 
comment  letter  were  advertising,  the 
percentage  of  deposits  that  come  from 
the  community,  and  the  bank's  market 
share  in  the  community. 

In  light  of  these  concerns,  the  final 
rule  incorporates  the  generalized  test  of 
economic  impact  outlined  in  the 
proposed  rule  for  purposes  of  defining 
“market  area.”  Under  the  final  rule,  the 
market  area  will  be  determined 
pragmatically,  on  a  case-by-case  basis, 
based  on  the  evident  or  likely  impact  of 
a  depository  institution’s  solicitation  of 
deposits  in  a  particular  area,  taking  into 
account  the  means  and  media  used  and 
volume  and  sources  of  deposits  resulting 
from  such  solicitation. 

Definition  of  “Prevailing  Rate” 

Very  few  letters  commented  on  the 
definition  of  “prevailing  rate.”  Some  of 
these  letters  offered  alternative 
definitions  while  others  asked  for 
clarification.  Based  upon  its  analysis  of 
the  comment  letters,  and  its  experience 
with  the  brokered  deposit  regulations  to 
date,  the  FDIC  has  determined  not  to 
define  more  specifically  the  term 
“prevailing  rate”  through  the  regulation 
at  this  time.  Rather,  a  case-by-case 
analysis  is  believed  to  be  more 
appropriate.  The  FDIC  has,  however, 
clarified  matters  by  defining  “prevailing 
rate”  as  the  average  yields  paid  on 
comparable  deposits  in  the  relevant 
market  at  the  time.  Some  comment 
letters  objected  to  the  use  of  “nominal 
rates.”  arguing  that  nominal  rates  are 
easy  to  distort  through  compounding 
differences  and  discounts  of  premiums 
on  an  instnunent.  As  a  result  of  these 
comments,  the  final  rule  explicitly  refers 
to  effective  yields.  The  FDIC  believes 
that  effective  yields  are  the  more 
accurate  and  meaningful  measure  since 
yield  will  account  for  differences  in 
compounding  and  permit  more  ready 
comparison  with  U.S.  Treasury 
securities,  including  instruments  sold  at 
a  discount. 

Wai  ver  Applications 

A  number  of  comment  letters  asked 
that  the  information  required  for  the 
waiver  application  be  simplified.  It  was 
argued  that  not  all  of  the  information 
outlined  in  the  proposed  rule  was 


relevant.  The  Board  did  not  find  these 
arguments  to  be  persuasive.  A  waiver 
application  may  be  granted  only  if  the 
FDIC  finds  that  acceptance  of  brokered 
deposits  is  not  an  “unsound  or  unsafe 
practice.”  Given  the  broad  nature  of  this 
test,  the  FDIC  must  consider  a  range  of 
information  before  it  may  conclude  that 
the  test  has  been  satisfied.  The  FDIC 
remains  convinced  that  the  information 
outlined  in  the  proposed  rule  is 
necessary  in  order  to  enable  the  FDIC  to 
make  a  full  analysis  of  the  waiver 
application. 

Any  waiver  granted  will  be  for  a  fixed 
period,  generally  no  longer  than  two 
years,  llie  FDIC  anticipates  that  a  full, 
two-year  term  waiver  will  be  used 
sparingly.  More  frequent  reevaluations 
are  usually  called  for.  The  final  rule 
allows  for  a  short  transitional  period 
after  the  effective  date  of  the  final  rule. 
An  adequately  capitalized  institution 
that  files  an  application  with  the  FDIC 
within  30  days  of  the  effective  date  of 
the  final  rule  may  accept,  renew  or 
rollover  brokered  deposits  for  a  period 
of  60  days  following  the  effective  date  of 
the  final  rule.  The  institution  must  cease 
such  activity  if  it  is  so  notified  by  the 
FDIC.  Short  term,  temporary  orders  may 
also  be  issued  by  the  FDIC,  based  upon 
a  preliminary  review  of  a  waiver 
application  and  pending  further,  in- 
depth  analysis  and  consideration. 

Registration  of  Brokers 

The  comment  letters  were  generally 
supportive  of  the  broker  notification  and 
recordkeeping  requirements  outlined  in 
the  proposed  rule.  Consequently,  this 
final  rule  implements  the  requirements 
outlined  in  the  proposed  rule  without 
change.  It  is  the  FDIC’s  view  that  a 
company  may  file  a  single  notice  on 
behalf  of  all  of  its  employees  and/or 
agents,  although  the  ^IC  reserves  the 
right  to  require  individual  information  at 
any  time. 

Conservatorships 

Section  29  of  the  FDI  Act  grants 
insured  depository  institutions  for  which 
the  FDIC  has  been  appointed  as 
conservator  a  limited  exception  firom  the 
brokered  deposit  prohibitions  set  forth 
in  the  statute.  The  final  rule  reflects  this 
exception.  The  final  rule  provides  that 
institutions  for  which  the  FDIC  has  been 
appointed  conservator  shall  not  be 
subject  to  the  brokered  deposit 
prohibitions  for  90  days  after  the  date  on 
which  the  institution  was  placed  in 
conservatorship.  In  large  part,  this 
provision  continues  the  exception 
contained  in  current  FDIC  regulations.  It 
will  require  the  Board  to  make  certain 
findings  as  it  did  in  the  past.  It  is 
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believed  this  standby  authority  could 
provide  some  useful  funding  flexibility 
whenever  the  FDIC  is  appointed 
conservator  of  an  institution.  In  any 
event,  and  consistent  with  section  29  of 
the  FDI  Act,  this  additional  funding 
flexibility  could  be  used  only  for  the  first 
90  days  of  a  conservatorship  after  which 
the  institution  can  no  longer  accept, 
renew  or  rollover  brokered  deposits.  In 
addition,  such  institutions  are  subject  to 
the  interest  rate  restrictions  imposed  by 
FDICIA.  Section  29  of  the  FDI  Act  does 
not  set  forth  a  similar  speciflc 
exemption  from  the  brokered  deposit 
prohibition  for  RTC  conservatorships. 
The  FDIC  did  not  receive  any  specific 
comments  on  this  provision. 

Other  Issues 

Government  Programs  Designed  to 
Assist  Minority  and  Women-Owned 
Depository  Institutions 

Some  comment  letters  raised  concerns 
about  certain  government  programs. 
These  government  programs,  which 
were  created  to  assist  minority  and 
women-owned  depository  institutions 
(‘’MWODIs’*),  benefit  from  the  services 
of  insured  institutions  which  facilitate 
the  deposit  of  government-owned  or 
government-controlled  funds  in 
MWODIs  and  carry  out  other 
administrative  duties  necessary  to  the 
op^ation  of  the  programs.  Minority  and 
women-owned  financial  institution 
assistance  programs  provide  stable, 
long-term  deposits  for  which  the  insured 
MWODIs  generally  pay  market  or  less 
than  market  rates,  llie  purposes  for 
which  the  funds  are  to  be  used  are 
monitored  by  the  sponsoring 
departments  or  agencies.  Such  deposits 
clearly  do  not  have  the  negative 
attributes  of  the  brokered  deposits 
which  were  of  concern  to  Congress  in 
adopting  the  FDICIA,  and  the  FDIC 
believes  that  the  amendments  made  by 
section  301  of  that  Act  were  not 
intended  to  apply  to  deposits  placed  by 
insured  depository  institutions  assisting 
government  departments  and  agencies 
in  the  administration  of  minority  and 
women-owned  depository  institution 
deposit  programs.  The  final  rule 
excludes  from  the  definition  of  the  term 
"deposit  broker"  insured  depository 
institutions  acting  as  intermediaries  or 
agents  for  government  departments  or 
agencies  to  facilitate  the  deposit  of 
funds  in  MWODIs  under  minority  or 
women-owned  depository  institution 
deposit  programs. 

Insured  Branches  of  Foreign  Banks 
Operating  in  the  U.S. 

As  stated  in  the  proposed  rule, 
insured  branches  of  foreign  banks 


operating  in  the  United  States  are 
subject  to  the  prohibitions  contained  in 
section  29  of  the  FDI  Act,  as  amended. 

(57  FR  11442, 11444,  April  3, 1992.)  It  is 
not  clear  from  the  statute,  however, 
what  criteria  should  be  used  for 
purposes  of  distinguishing  among  a 
“well  capitalized"  branch,  an 
“adequately  capitalized”  branch,  or  an 
“undercapitalized”  branch.  Reference 
could  be  made  to  the  capital  position  of 
the  entire  foreign  bank,  not  just  the 
insured  branch  operating  in  the  U.S^  but 
such  a  reference  would  be  cumbersome 
and  make  implementation  of  the 
brokered  deposit  prohibitions  diffficult. 
Consequently,  the  proposed  rule  offered 
a  definition  of  “undercapitalized”  based 
on  the  pledge  of  assets  required  by  12 
CFR  346.19  and  on  the  eligible  assets 
required  by  12  CFR  346.20.  More 
specifically,  the  proposed  rule  provided 
that,  for  purposes  of  the  brokered 
deposit  prohibitions  only,  an  insured 
branch  of  a  foreign  bank  operating  in 
the  United  States  would  be  considered 
"undercapitalized”  if  it  failed  to 
maintain  either  (1)  The  pledge  of  assets 
required  under  12  CFR  346.19;  or  (2)  the 
required  volume  of  eligible  assets 
prescribed  by  12  CFR  346J20.  The 
proposed  rule  did  not  specify  when  an 
insured  branch  of  a  foreign  bank  would 
be  considered  “well  capitalized.”  One 
comment  letter  noted  that  in  the 
absence  of  such  a  definition,  all  insured 
branches  of  foreign  banks  that  are  not 
"undercapitalized”  would  be  required  to 
apply  for  a  waiver,  an  obviously 
undesirable  result  Consequently,  the 
final  rule  sets  out  a  definition  of  "well 
capitalized”  applicable  to  insured 
branches  of  foreign  banks.  The  final  rule 
provides  that  an  insured  branch  of  a 
foreign  bank  is  well  capitalized,  for 
purposes  of  the  brokered  deposit 
prohibitions,  if  it  (1)  maintains  the 
pledge  of  assets  required  under  12  CFR 
346.19;  (2)  maintains  the  eligible  assets 
prescribed  by  12  CFR  346.20(a)  at  108 
percent  of  the  preceding  quarter’s 
average  book  value  of  the  insured 
branch’s  third-party  liabilities;  and  (3) 
has  not  been  notified  by  the  appropriate 
Federal  banking  agency  that  it  is  in  a 
“troubled  condition.”  The  reference  to 
“troubled  condition"  parallels  the 
criteria  used  in  the  definition  of  “well 
capitalized”  applicable  to  all  other 
insured  depository  institutions.  The  final 
rule  provides  that  an  “adequately 
capitalized"  institution  is  one  that  is 
neither  a  well  capitalized  institution  nor 
an  undercapitalized  institution.  The 
FDIC  believes  that  this  general 
definition  is  sufficient  to  encompass 
insured  branches  of  foreign  banks. 


Miscellaneous  Issues 

Some  of  the  comment  letters  asked  for 
clarifications  and  interpretations  of  the 
statute  which  did  not  require 
amendment  of  the  regulation.  The  FDIC 
intends  to  issue  additional  guidance  to 
address  these  questions  as  necessary. 

The  FDIC  also  will  consider  whether 
additional  rulemaking  is  required  to 
address  any  of  these  issues. 

IV.  Summary  of  Key  Provisions  of  Final 
Rule 

Key  Definitions 

A  well  capitalized  institution  is  one 
that:  (1)  Has  a  ratio  of  total  capital  to 
risk-weighted  assets  of  not  less  than  10.0 
percent;  (2)  has  a  ratio  of  Tier  1  capital 
to  risk-weighted  assets  of  not  less  than 
6.0  percent;  (3)  has  a  ratio  of  Tier  1 
capital  to  total  book  assets  of  not  less 
than  5.0  percent;  and  (4)  has  not  been 
notified  by  its  appropriate  Federal 
banking  agency  that  it  is  in  a  “troubled 
condition.”  An  undercapitalized 
institution  is  one  that  fails  to  meet  the 
minimum  regulatory  capital 
requirements  prescribed  by  its 
appropriate  Federal  banking  agency.  An 
adequately  capitalized  institution  is  one 
that  is  neither  a  well  capitalized 
institution  nor  an  undercapitalized 
institution. 

General  Prohibitions 

The  statute  regulates  the  acceptance 
by  insured  depository  institutions  of 
funds  obtained,  directly  or  indirectly,  by 
or  through  any  deposit  broker  for 
deposit  into  one  or  more  deposit 
accounts  [i.e.,  “brokered  deposits"). 

Well  capitalized  insured  depository 
institutions  may  accept  brokered 
deposits  without  restriction.  Adequately 
capitalized  insured  depository 
institutions  are  prohibited  from 
accepting  brokered  deposits  unless  they 
first  obtain  a  waiver  from  the  FDIC. 
Undercapitalized  institutions  are 
prohibit^  frtim  accepting  brokered 
deposits. 

Adequately  capitalized  institutions 
desiring  to  obtain  a  waiver  from  the 
FDIC  must  file  an  application  in  letter 
form  with  the  appropriate  FDIC  regional 
director.  The  final  rule  provides  for  a  60- 
day  transitional  period.  An  adequately 
capitalized  institution  that  files  an 
application  with  the  FDIC  within  30 
.  days  of  the  effective  date  of  the  final 
rule  may  accept,  renew  or  rollover 
brokered  deposits  for  a  period  of  60 
days  following  the  effective  date  of  the 
final  rule,  unless  otherwise  notified  by 
the  FDIC 
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Interest  Rate  Restrictions 

Undercapitalized  institutions  may  not 
solicit  deposits  by  offering  rates  of 
interest  that  are  significantly  higher  than 
the  prevailing  rates  of  interest  on 
insured  deposits  (1)  in  such  institution’s 
normal  market  areas;  or  (2)  in  the 
market  area  in  which  su(^  deposits 
would  otherwise  be  accepted. 

Adequately  capitalized  institutions 
that  accept  brokered  deposits  pursuant 
to  a  waiver  from  the  FDIC  are 
prohibited  from  paying  a  rate  of  interest 
on  such  fundat  which,  at  the  time  diat 
sucti  funds  are  accepted,  significantly 
exceeds  (1)  the  rate  paid  on  deposits  of 
similar  maturity  in  such  institution’s 
normal  market  area  for  deposits 
accepted  in  the  institution's  normal 
market  area;  or  (2)  the  “national  rate” 
paid  on  deposits  of  comparable  maturity 
for  deposits  accepted  outside  the 
institution's  iKxmal  market  area.  The 
“national  rate”  is  (1]  120  percent  of  die 
current  yield  on  similar  maturity  U.S. 
Treasury  obligations,  or  (2)  in  the  case 
of  any  depcisit  at  least  half  of  which  Is 
uninsured  (institutional  or  wholesale 
deposits),  130  percent  of  such  applicable 
yield. 

A  rate  is  deemed  to  be  "significantly^ 
higher  or  excessive  if  it  exceeds  by  more 
than  75  basis  points  the  applicatde 
benchmark  {i^  the  local  rate  or 
national  rate). 

Under  the  statute,  the  term  “deposit 
broker"  indudes  any  insured  depository 
institution,  and  any  employee  of  any 
insured  depository  institution,  whidi 
solicits  dej^sits  by  offering  rates  of 
interest  which  are  significantly  higher 
than  the  prevailing  rates  of  interest 
offered  1^  other  insured  depository 
institutions  having  the  same  type  of 
charter  in  the  offering  depository 
institution's  normal  market  area.  The 
apparent  effect  of  this  provision  is  to 
limit  the  rate  of  interest  an  adequately 
capitalized  institution  may  offer  on  t^ 
type  of  deposit,  as  well  as  those 
obtained  through  a  third-party 
intermediary.  A  merely  adequately 
capitalized  institution  cannot  solidt 
deposits  by  offering  rates  of  interest 
which  are  significantly  more  than  the  • 
relevant  local  or  national  rate. 

Deposit  Brokers — Recordkeeping 
Requirements 

A  deposit  broker  must  register  with 
the  FDIC  before  it  may  solidt  or  place 
deposits  widi  an  insu^  deposit^ 
institution.  A  deposit  broker  must 
maintain  records  showing  the  volume  of 
.  brokered  deposits  placed  with  any 
‘  insured  depository  institution  over  die 
preceding  12  months.  Such  records  must 
also  show  the  maturities,  rates,  and 


costs  associated  with  such  deposits. 
Upon  request  from  the  FDIC,  a  deposit 
broker  must  file  quarterly  written 
reports  showing  the  volume,  maturities, 
rates,  and  costs  of  brokered  deposits 
placed  with  each  depository  institution 
during  the  applicable  quarter. 

V.  Reason  for  Adrqition  Without  30-Day 
Ddayed  Effective  Date 

Section  301(d)  of  FDICIA  provides 
that  final  regulations  to  carry  out  the 
amendments  made  under  section  301 
shall  become  effective  not  later  than  160 
days  after  the  date  of  enactment  of 
FDIOA.  In  order  to  comply  with  the 
requirements  of  section  301(d)  of 
FDICIA.  this  final  rule  must  become 
effective  not  later  than  )une  16, 1992. 

Due  to  the  statutory  time  constraints, 
the  FDIC  finds  that  good  cause  exists  for 
waiving  the  30-day  flayed  effective 
date  required  by  tfie  Administrative 
Procedure  Act  (S  U.S.C  S53(d)). 

VI.  Paperwoik  Reduction  Act 

The  collection  of  information 
contained  in  {  337.6  as  revised  by  this 
final  rule  will  be  reviewed  by  the  Office 
of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h))  under  control  number  3064- 
0099.  I^e  information  will  be  collected 
from  adequately  capitalized  insured 
depository  institutions  applying  for  a 
waiver  from  the  prohibition  on  the 
acceptance  or  renewal  of  brokered 
deposits  contained  in  section  29  of  the 
Federal  Deposit  Insurance  Act  as 
amended  (12  U.B.C.  1831f).  Information 
will  also  be  collected  from  deposit 
brokers  registering  with  the  FDIC  in 
order  to  continue  to  operate  as  a  deposit 
broker. 

The  estimated  annual  reporting 
burden  for  the  collection  of  information 
from  insured  depository  institutions  and 
deposit  brokers  in  this  final  rule  is 
summarized  as  follows: 


Number  of  Respondents: 

Depositoiy  Institutions _  400 

Oejxtst  Brewers _ 50 

Total _  450 

Number  of  Responses  per  Re¬ 
spondent _  1 

Total  Annual  Responses -  450 

Hours  Per  Response: 

Depository  Institutions  . .  6 

Oeposil  Brotors _ 1 

Total  Annual  Burden  Hours .  2,450 


No  burden  is  estimated  for  the 
recordkeeping  requirements  for  deposit 
brokers  since  no  new  or  additional 
records  are  being  mandated  beyond 
those  believed  maintained  in  the  regular 


course  of  business  at  the  present  time. 
Although  periodic  reporting  is 
authorized  by  statute,  none  is  being 
required  under  the  final  rule. 

Comments  concerning  the  accurancy 
of  this  burden  estimate  and  suggestions 
on  reducing  this  burden  shall  be 
directed  to  Assistant  Executive 
Secretary  (Administration),  room  F-453. 
Federal  Deposit  Insurance  Corporation. 
Washington,  DC  20429,  and  to  the  Ofiioe 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (3064-0(^). 
Washington.  DC  20503. 

VII.  Regulatory  FlexiUlity  Act 

The  FDlC's  Board  of  Directors  hereby 
certifies  that  the  final  rule  will  not  havq 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  largely  tracks  and  clarifies 
strictures  established  by  statute  and 
afiords  a  means  by  which  adequately 
capitalized  insured  depository 
institutions  may  avoid  the  af^lication  of 
those  strictures  by  applying  to  the  FDIC 
for  a  waiver.  Moreover,  it  is  anticipated 
that  the  institutions  most  affected  by  the 
regulation  will  be  relatively  large 
insured  depository  institutions  and  large 
brokerage  firms  acting  as  deposit 
brokers.  Consequently,  the  provisions  of 
the  Regulatory  Flexibility  Act  relating  to 
an  initial  and  final  regulatory  flexibility 
analysis  (5  U.S.C  603  and  604)  are  not 
applicable. 

List  of  Subjects  in  12  CFR  Part  337 

Banks,  Banking,  Reporting  and 
recordkeeping  requiremmits.  Savings 
associations.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  the  FDIC  hereby  amends  part 
337  of  title  12  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

PART  337-UNSAFE  AND  UNSOUND 
BANKING  PRACTICES 

1.  The  authority  dtation  for  part  337  is 
revised  to  read  as  follows: 

Authority;  12  U.S.C.  lSt«.  1818(a).  1818(b). 
1819, 1828(0. 1831t  ISSlf-l. 

2.  Section  337.6  is  revised  to  read  as 
follows: 

$  337A  Brokered  deposits. 

(a)  Definitions.  For  the  purposes  of 
this  §  337.6,  the  following  definitions 
apply; 

(1)  Adequately  capitalized  insured 
depository  institution  means  an  insured 
depository  institution  that  is  neither  a 
well  capitalized  insured  depository 
institution  nor  an  undercapitalized 
insured  depository  institution. 

(2)  Appropriate  Federal  banking 
agency  has  the  same  meaning  as 
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provided  under  section  3(q)  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C. 
1813(q)). 

(3)  Brokered  deposit  means  any 
deposit  that  is  obtained,  directly  or 
indirectly,  from  or  through  the  mediation 
or  assistance  of  a  deposit  broker. 

(4)  Deposit  has  the  same  meaning  as 
provided  under  section  3(1)  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C. 
1813(1)). 

(5)  Deposit  broker,  (i)  The  term 
deposit  broker  means: 

(A)  Any  person  engaged  in  the 
business  of  placing  deposits,  or 
facilitating  the  placement  of  deposits,  of 
third  parties  with  insured  depository 
institutions,  or  the  business  of  placing 
deposits  with  insured  depository 
institutions  for  the  purpose  of  selling 
interests  in  those  deposits  to  third 
parties;  and 

(B)  An  agent  or  trustee  who 
establishes  a  deposit  account  to 
facilitate  a  business  arrangement  with 
an  insured  depository  institution  to  use 
the  proceeds  of  the  account  to  fund  a 
prearranged  loan. 

(ii)  The  term  deposit  broker  does  not 
include: 

(A)  An  insured  depository  institution, 
with  respect  to  funds  placed  with  that 
depository  institution; 

(B)  An  employee  of  an  insured 
depository  institution,  with  respect  to 
funds  placed  with  the  employing 
depository  institution; 

(C)  A  trust  department  of  an  insured 
depository  institution,  if  the  trust  or 
other  fiduciary  relationship  in  question 
has  not  been  established  for  the  primary 
purpose  of  placing  funds  with  insured 
depository  institutions; 

(D)  The  trustee  of  a  pension  or  other 
employee  benefit  plan,  with  respect  to 
funds  of  the  plan; 

(E)  A  person  acting  as  a  plan 
administrator  or  an  investment  adviser 
in  connection  with  a  pension  plan  or 
other  employee  benefit  plan  provided 
that  person  is  performing  managerial 
functions  with  respect  to  the  plan; 

(F)  The  trustee  of  a  testamentary 
account; 

(G)  The  trustee  of  an  irrevocable  trust 
(other  than  one  described  in  paragraph 
(a)(5)(i)(B)  of  this  section),  as  long  as  the 
trust  in  question  has  not  been 
established  for  the  primary  purpose  of 
placing  funds  with  insured  depository 
institutions; 

(H)  A  trustee  or  custodian  of  a 
pension  or  profit-sharing  plan  qualified 
under  section  401(d)  or  403(a)  of  the 
Internal  Revenue  C^e  of  19M  (26  U.S.C. 
401(d)  or  403(a)); 

(I)  An  agent  or  nominee  whose 
primary  purpose  is  not  the  placement  of 
funds  with  depository  institutions;  or 


0)  An  insured  depository  institution 
acting  as  an  intermediary  or  agent  of  a 
U.S.  government  department  or  agency 
for  a  government  sponsored  minority  or 
women-owned  depository  institution 
deposit  program. 

(iii)  Notwithstanding  paragraph 
(a)(5)(ii)  of  this  section,  the  term  deposit 
broker  includes  any  insured  depository 
institution,  and  any  employee  of  any 
insured  depository  institution,  which 
engages,  directly  or  indirectly,  in  the 
solicitation  of  deposits  by  ofrering  rates 
of  interest  (with  respect  to  such 
deposits)  which  are  significantly  higher 
than  the  prevailing  rates  of  interest  on 
deposits  offered  by  other  insured 
depository  institutions  having  the  same 
type  of  charter  in  such  depository 
institution’s  normal  market  area. 

(6)  Employee  means  any  employee:  (i) 
Who  is  employed  exclusively  by  the 
insured  depository  institution; 

(ii)  Whose  compensation  is  primarily 
in  the  form  of  a  salary; 

(iii)  Who  does  not  share  such 
employee’s  compensation  with  a  deposit 
broker,  and 

(iv)  Whose  o^ice  space  or  place  of 
business  is  used  exclusively  for  the 
benefit  of  the  insured  depository 
institution  which  employs  such 
individual. 

(7)  FDIC  means  the  Federal  Deposit 
Insurance  Corporation. 

(8)  Insured  depository  institution 
means  any  bank,  savings  association,  or 
branch  of  a  foreign  bank  insured  under 
the  provisions  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1811  et.  seq.). 

(9)  Undercapitalized  insured 
depository  institution  means: 

(i)  Any  insured  depository  institution 
that  fails  to  meet  the  minimum 
regulatory  capital  requirements 
prescribed  by  its  appropriate  Federal 
banking  agency;  ‘  *  and 

(ii)  Any  insured  branch  of  a  foreign 
bank  that  fails  to  maintain  either 

(A)  The  pledge  of  assets  required 

under  12  346.19;  or 

(B)  The  required  volume  of  eligible 
assets  prescribed  by  12  CFR  346.20. 

(10)  Well  capitalized  insured 
depository  institution,  (i)  The  term  well 
capitalized  insured  depository 
institution  means  an  insured  depository 
institution  that: 

(A)  Has  a  ratio  of  total  capital  to  risk- 
weighted  assets  of  not  less  than  10.0 
percent; 


' '  An  Institution  that  meets  the  minimum  capital 
standards  prescribed  in  regulations  issued  by  its 
appropriate  Federal  banking  agency  but  that  is 
required  to  achieve  a  higher  level  of  capital  [e.g.,  to 
margin  additional  risk  inherent  in  its  activities  or 
assets,  etc.),  is  not  considered  to  be 
"undeixapitalized”  for  the  purposes  of  this  section. 


(B)  Has  a  ratio  of  Tier  1  capital  to  risk- 
weighted  assets  of  not  less  than  6.0 
percent; 

(C)  Has  a  ratio  of  Tier  1  capital  to 
total  book  assets  of  not  less  than  5.0 
percent;  and 

(D)  Has  not  been  notified  by  its 
appropriate  Federal  banking  agency  that 
it  is  in  a  “troubled  condition’’  as  that 
term  is  defined  by  the  appropriate 
Federal  banking  agency  in  its 
regulations  implementing  section  32  of 
the  Federal  Deposit  Insurance  Act. 

(ii)  The  terms  Tier  1  capital,  risk- 
weighted  assets,  total  capital,  and  total 
book  assets  have  the  respective 
meanings  prescribed  in  regulations 
issued  by  the  appropriate  Federal 
banking  agency. 

(iii)  As  to  insured  nonmember  banks, 
the  term  troubled  condition  is  defined  in 
12  CFR  303.14(a)(4)  to  mean  an 
institution  that: 

(A)  Has  been  assigned  a  composite 
CAMEL  rating  by  the  FDIC  of  4  or  5 
under  the  Uniform  Financial  Institutions 
Rating  System,  or,  in  the  case  of  an 
insured  state-licensed  branch  of  a 
foreign  bank  (“state  branch”),  an 
equivalent  rating: 

(B)  Is  subject  to  a  proceeding  initiated 
by  the  FDIC  for  termination  or 
suspension  of  deposit  insurance; 

(C)  Is  subject  to  a  written  agreement 
which  requires  action  to  improve  or 
maintain  the  safety  and  soundness  of 
the  institution  and  which  is  issued  by 
either  the  FDIC  or  by  the  appropriate 
state  banking  authority,  a  cease  and 
desist  order  or  proceeding  initiated  by 
either  the  FDIC  or  the  appropriate  state 
banking  authority,  or  a  capital  directive 
issued  by  either  the  FDIC  or  the 
appropriate  state  banking  authority;  or 

(D)  Is  informed  in  writing  by  the 
regional  director  (Division  of 
Supervision)  of  the  region  in  which  the 
institution  is  located  (“appropriate 
regional  director”)  or  his  or  her 
designee,  based  on  a  visitation, 
examination,  or  report  of  condition,  that 
it  has  been  designated  a  “troubled 
institution”  for  the  purposes  of  12  CFR 
303-.14. 

(iv)  For  purposes  of  this  §  337.6,  an 
insured  branch  of  a  foreign  bank  is  well 
copitalized  if  ft: 

(A)  Maintains  the  pledge  of  assets 
required  under  12  CIll  346.19; 

(B)  Maintains  the  eligible  assets 
prescribed  by  12  CFR  346.20(a)  at  108 
percent  of  the  preceding  quarter’s 
average  book  value  of  the  insured 
branch’s  liabilities,  exclusive  of 
liabilities  due  to  the  foreign  bank’s  head 
office,  other  branches,  agencies,  offices, 
or  wholly  owned  subsidiaries:  and 
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(C)  Has  not  been  notified  by  its 
appropriate  Federal  banking  agency  that 
it  is  in  a  troubied  conditioa  as  that  term 
IS  defined  by  the  appropriate  Federal 
banidng  agency  in  its  regulations 
implementing  section  32  of  the  Federal 
Deposit  Insurance  Act. 

(b)  SoUcitation  and  acceptance  of 
brokered  deposits  by  insured  depository 
institutions.  (1)  A  well  capitalize 
insured  depository  institution  may 
solicit  and  accept  renew  or  roll  over 
any  brokered  deposit  without  restriction 
by  this  section. 

(2)(i|  An  adequately  capitalized 

depository  institution  may  not 
accept  renew  or  roll  over  any  tuokefed 
deposit  unless  it  has  aj^lied  for  and 
been  granted  a  waiver  of  this 
prohibition  by  the  FDIC  in  accordance 
with  the  provisions  of  this  section. 

(ii)  Any  adequately  capitalized 
insured  depository  institution  that  has 
been  gran^  a  waiver  to  accept  renew 
or  roll  over  a  brokered  deposit  may  not 
pay  an  effective  yield  on  any  such 
deposit  which,  at  the  time  that  such 
deposit  is  accepted,  renewed  or  rolled 
over,  exceeds  by  more  than  75  basis 
points: 

(A)  The  elective  yield  paid  on 
deposits  of  comparable  size  and 
maturity  in  such  institution's  normal 
market  area  for  deposits  accepted  from 
within  its  normal  market  area:  or 

(B)  The  national  rate  paid  on  deposits 
of  comparable  size  and  maturity  for 
deposits  accepted  outside  the 
institution's  normal  market  area.  For 
purposes  of  this  paragraph  (b)(2){ii}(B). 
the  national  rate  shall  b& 

(1)  120  percent  of  the  current  yield  on 
similar  maturity  U.S.  Treasury 
obligations;  or 

(2)  In  the  case  of  any  deposit  at  least 
half  of  which  is  uninsured,  130  percent 
of  such  applicable  yield. 

(3) (i)  An  undercapitalized  insured 
depository  institution  may  not  accept, 
renew  or  roll  over  anv  brokered  deposit 

(ii)  An  undercapitalized  insured 
depository  institution  may  not  solicit 
deposits  ^  offering  an  elective  yield 
that  exceeds  by  more  than  7S  basis 
points  Uie  prevailing  effective  yfekfe  on 
insured  rfeposito  of  comparable  maturity 
in  such  institution's  normal  market  area 
or  in  the  market  area  in  wdikh  such 
deposits  are  being  solicited. 

(4)  For  purposes  of  die  restriction 
contained  in  paragraphs  (bX2Ku)(A)  and 
(b)(3)(ii)  of  this  section,  the  elective 
yields  in  the  relevant  markets  ate  the 
average  of  effective  yields  offered  by 
other  insured  depository  histitutioas  in 
the  market  area  in  which  deposits  are 
being  solicited.  An  elective  yield  on  a 
deposit  with  an  odd  maturity  violates 
paragraphs  (bK2MuKAl  and  (bX^Miil  off 


this  section  if  it  is  more  dian  7S  basis 
points  higher  than  the  yield  calculated 
by  interpolating  between  the  yields 
ofiered  by  other  insured  depository 
institutions  on  deposits  of  the  next 
longer  and  shorter  maturities  offered  in 
the  market.  A  market  area  is  any  readily 
defined  geographicad  area  in  which  the 
rates  offered  by  any  one  insured 
depository  institution  soliciting  deposits 
in  that  area  may  affect  the  rates  offered 
by  other  insured  depository  institutions 
operating  in  the  same  area. 

(c)  IVavVer.  The  FDIC  may.  on  a  case- 
by-case  basis  aiui  upon  application  by 
an  adequately  capitalu^d  insured 
depository  institution,  waive  the 
prohibition  on  the  acceptance,  renewal 
or  rollover  of  brokered  deposits  upon  a 
finding  that  such  acceptance,  renewal  or 
rollover  does  not  constitute  an  unsafe  or 
unsound  practice  with  respect  to  such 
institution.  The  FDIC  may  conclude  that 
it  is  not  unsafe  or  unsound  and  may 
grant  a  waiver  when  the  aoceidaiioe. 
renewal  or  rollover  of  brokered  deposits 
is  determined  to  pose  no  undue  risk  to 
the  institution.  Any  waiver  granted  may 
be  revoked  at  any  Hme  by  written  notice 
to  die  institution. 

(d)  Application,  An  adequately 
capitafo^  insured  depository 
institution  urishing  to  accept,  renew  or 
roll  over  brokered  deposits  may  apply  to 
the  appropriate  regional  director  ^ 
supervision  for  the  region  in  which  the 
main  office  of  the  institution  Is  located. 
The  application  may  be  in  letter  form 
and  shaU  include  tiie  following 
informatton: 

(1)  The  time  period  for  which  a  waiver 
may  be  needed; 

(2)  A  statement  of  die  policy 

governing  the  use  brokered  deposits 

in  the  institution’s  overall  fending  and 
liqwdity  management  program; 

(3)  The  volume,  rates  and  matwities 
associated  with  the  brdcered  deposits 
held  currently  and  anticipated  during 
the  waiver  period  sought  including  aity 
internal  limits  traced  on  the  terms, 
solicitation  and  use  brokered 
deposits; 

(4)  A  description  of  how  brokered 
depots  are  tsosted  end  conqiared  to 
other  funding  ahematives  and  how  such 
deposits  are  used  fai  the  institution’s 
lending  and  investment  activities, 
inchid^  a  detailed  discussion  of  any 
plans  for  asset  growtit; 

(5)  A  description  of  the  procedures 
and  practices  used  to  solirit  brokered 
deposits,  indudh^  an  identification  of 
the  principal  sooroes  of  such  deposits; 

A  descriptfon  of  tiie  maiwgement 
systems  in  overseeing  the  solicitation, 
acceptance  and  use  (rf  brokered 
deposits; 


(7)  A  recent  consolidated  financial 
statement  with  balance  sheet  and 
income  statements;  and 

(8)  Reasons  the  institution  believes  Hs 
acceptance,  renewal  or  rollover  of 
brokered  deposits  would  pose  no  undue 
risk. 

(e)  Decision.  (1)  The  FDIC  Executive 
Director  for  Supervision  and 
Resolutions,  the  Director,  Division  of 
Supervision,  and  when  confirmed  in 
writing  by  the  Director,  an  associate 
director  or  the  a|qm>priate  regional 
director,  or  deputy  regional  director, 
shall  each  have  authority  to  afqxove 
any  waiver  application  properly  fU^ 

An  application  is  properly  filed  when 
complete  and  accurate  information 
addressing  each  of  the  informational 
elements  stated  in  paragraph  (d)  of  this 
section  has  been  provided  to  foe 
appropriate  regional  director.  Any 
properly  aufoorized  FDIC  official  may 
grant  a  temporary  waiver  based  \q>on  a 
preliminary  review  for  a  short  period  in 
order  to  facilitate  the  orderly  processing 
of  an  application  for  a  waiver.  Any 
waiver  granted  will  be  for  a  fixed 
period,  generally  no  longer  than  two 
years,  but  may  be  extended  upon 
reapplication.  The  FDIC  wiU  provide 
notice  to  the  depository  institution’s 
appropriate  Federal  banking  agoicy  and 
any  state  regulatory  agency,  as 
appropriate,  that  a  request  for  a  waiver 
has  been  filed  and  wiU  consult  with 
such  agency  or  agencies,  prior  to  taking 
action  on  foe  institution's  request  lor  a 
waiver.  Notwithstanding  the  foregoing 
prior  notice  and/or  consultation  shall 
not  be  required  in  any  particular  case  if 
foe  FDIC  determines  that  foe 
circumstances  require  it  to  take  action 
without  giving  snch  notice  and 
opportunity  for  consoltaticm. 

(2)  Any  application  filed  by  an 
institution  foat  is  CAMQ^  or  MACRO- 
rated  1  or  2  by  its  appropriate  Federal 
banking  agency  shall  be  deemed 
approved  for  the  period  requested  (not 
to  exceed  2  years)  21  days  after  filing 
unless  the  institution  in  the  taterim  has 
been  notified  in  writing  that  further 
review  and  consHferatioo  are  required 
and  that  it  will  be  apedfically  notified 
when  its  appUcation  has  been  decided. 

(f)  60-Day  Iransitioa  period.  An 
adequately  capitalized  insured 
depository  institution  may  accept 
renew  or  roll  over  any  br^ered  deposit 
for  a  period  of  80  days  following  Jane  18. 
1992,  provided  it  has  property  fiM  an 
application  within  30  days  after  funs  18i. 
1992,  and  foe  FDIC  has  not  notified  the 
institution  foat  the  application  has  been 
denied. 

(g)  Exclusion  for  institutions  in  FDIC 
conservatorship.  No  insured  depository 
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institution  for  which  the  FDIC  has  been 
appointed  conservator  shall  be  subject 
to  tlie  prohibition  on  the  acceptance, 
renewal  or  rollover  of  brokered  deposits 
contained  in  this  S  337.6  or  section  29  of 
the  Federal  Deposit  Insurance  Act  for  90 
days  after  the  date  on  which  the 
institution  was  placed  in 
conservatorship.  During  this  90-day 
period,  the  institution  shall, 
nevertheless,  be  subject  to  the 
restriction  on  the  payment  of  interest 
contained  in  paragraph  (b)(2)(ii)  of  the 
section.  After  such  90-day  period,  the 
institution  may  not  accept,  renew  or  roll 
over  any  brokered  deposit. 

(h)  Deposit  brokers.  (1)  A  deposit 
broker  shall  not  solicit  or  place  any 
deposit  with  an  insured  depository 
institution  unless  it  has  provided  the 
FDIC  with  written  notice  that  it  is  acting 
as  a  deposit  broker.  The  notice  may  be 
in  letter  form  and  shall  describe 
generally  the  history,  nahue  and  volume 
of  its  deposit  brokerage  operations, 
including  the  sources  and  placement  of 
such  funds.  The  notice  should  be 
submitted  to  the  Federal  Deposit 
Insurance  Corporation,  Office  of 
Compliance  and  Special  Activities, 
Division  of  Supervision,  Washington, 

DC  20429.  The  notice  shall  be  effective 
upon  receipt. 

(2)  A  deposit  broker  shall  maintain 
sufficient  records  of  the  volume  of 
brokered  deposits  placed  with  any 
insured  depository  institution  over  the 
preceding  12  months  and  the  volume 
outstanding  currently,  including  the 
maturities,  rates  and  costs  associated 
with  such  deposits. 

(3)  The  FDIC  Executive  Director, 
Supervison  and  Resolutions,  the 
Director,  Division  of  Supervision,  or  any 
of  their  designees  may  request,  from 
time  to  time,  quarterly  written  reports 
from  any  deposit  broker  regarding  the 
volume  of  brokered  deposits  placed  with 
a  specified  insured  depository 
institution  and  the  maturities,  rates  and 
costs  associated  with  such  deposits. 

(4)  When  a  deposit  broker  ceases  to 
act  as  such,  it  shall  notify  the  FDIC  in 
writing  at  the  address  indicated  in 
paragraph  (h)(1)  of  this  section  that  it  is 
no  longer  acting  as  a  deposit  broker. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC  this  29th  day  of 
May,  1992. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

[FR  Doc.  92-13186  Filed  6-4-92;  8:45  am] 
BILUNO  CODE  S714-«1-M 


DEPARTMENT  OF  THE  TREASURY 
Custom*  Service 
19  CFR  Part  4 
(TJ3. 92-52] 

Clearance  Requirements  for  Certain 
U.S.  Vessels 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Final  rule. 

SUMMARY:  This  document  makes  a 
conforming  amendment  to  the  Customs 
Regulations  to  reflect  certain  statutory 
changes  that  were  made  relating  to  the 
requirements  for  U.S.  vessels  seeking 
clearance  for  certain  voyages. 

EFFECnvE  date:  June  5, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Burton,  Carrier  Rulings  Branch, 
202-566-5706. 

SUPPLEMENTARY  INFORMATION: 
Background 

Customs  is  responsible  for  the 
clearance  of  vessels  boimd  for  foreign 
ports.  Before  clearing  vessels.  Customs 
is  charged  with  ensuring  that  they  meet 
statutory  and  Coast  Guard  requirements 
regarding  the  employment  and 
disembaj^tion  of  seamen. 

Section  4.69,  Customs  Regulations  (19 
CFR  4.69),  now  provides  that  no  vessel 
of  the  U.S.  bound  for  a  foreign  port 
outside  the  British  North  American 
possessions,  the  West  Indies  and 
Mexico  shall  be  granted  final  clearance 
until  the  shipping  articles  of  the  vessel 
executed  before  a  shipping 
commissioner  on  Coast  Guard  Form  705, 
705-A,  or  705-B  are  presented  to 
Customs.  Section  4.69  also  provides  that 
no  vessel  bound  for  a  foreign  port  shall 
be  granted  clearance  until  Customs  is 
satisfied  that  there  has  been  full 
compliance  with  the  pertinent 
requirements  of  46  U.S.C.  599  and  672 
and  the  Coast  Guard  regulations  issued 
thereunder  relating  to  allotments  of 
wages,  the  language  test  and  the  crew. 

Section  4.69  no  longer  accurately 
reflects  the  statutory  scheme  set  forth  in 
the  shipping  laws.  The  statutory 
references  in  the  cmrent  {  4.69  relating 
to  allotments  of  wages  to  the  crew  and 
language  comprehension  and  rating  of 
the  crew,  46  U.S.C  699  and  672, 
respectively,  are  no  longer  in  effect 
Public  Law  98-89  (97  Stat  600-604  and 
600-605)  repealed  both  46  U.S.C  599  and 
672.  Provisions  concerning  the  language 
comprehension  and  rating  of  the  crew 
are  now  found  in  46  U.S.G  8702(b). 
Under  that  provision,  a  vessel  described 
in  the  statute  may  depart  from  a  U.S. 


port  only  if  at  least  75  percent  of  the 
crew  in  each  department  on  board  is 
able  to  understand  any  order  spoken  by 
the  officers  and,  with  certain  limited 
exceptions,  65  percent  of  the  deck  crew 
are  rated  at  least  as  able  seamen. 

Section  8702,  unlike  its  predecessor 
provision,  does  not  provide  for  denial  of 
clearance  by  Customs  to  a  violative 
vessel;  it  provides  for  a  monetary 
penalty  for  violation  of  the  provision. 
Provisions  relating  to  advances  and 
allotments  of  seamen  wages  are  now 
found  in  46  U.S.C.  10314  and  10315 
relating  to  shipping  agreements,  rather 
than  46  U.S.C.  599;  clearance  can  still  be 
denied  if  shipping  agreements  do  not 
comply  with  these  provisions. 

In  addition  to  these  changes  in  the 
statutory  scheme,  46  U.S.C.  10302,  which 
was  also  enacted  by  Public  Law  98-89, 
now  generally  requires,  through  46 
U.S.C.  10301,  that  shipping  articles 
agreements  are  necessary  for  U.S. 
vessels  that  are  of  at  least  75  gross  tons 
on  a  voyage  between  a  port  of  the  U.S. 
on  the  Atlantic  Ocean  and  a  port  of  the 
U.S.  on  the  Pacific  Ocean  as  well  as  for 
U.S.  vessels  on  a  voyage  between  a  port 
in  the  U.S.  and  a  port  in  a  foreign 
coimtry  other  than  Canada,  Mexico  or 
the  West  Indies. 

Section  4.69,  Customs  Regulations,  as 
presently  worded,  also  does  not 
accurately  reflect  the  Coast  Guard 
Regulations.  The  Coast  Guard 
Regulations  concerning  the  shipping 
articles  form  (46  CFR  14.05-1) 
specifically  states  that  any  shipping 
articles  form  other  than  Form  CG-705A 
that  complies  with  statutory 
requirements  may  be  utilized. 

In  order  to  conform  the  Customs 
Regulations  to  the  current  statutory 
scheme  and  the  Coast  Guard 
Regulations,  this  document  amends 
S  4.69,  Customs  Regulations  (19  CFR 
4.69). 

Inapplicability  of  Public  Notice  and 
Delayed  Effective  Date 

Inasmuch  as  these  amendments 
merely  conform  the  Customs 
Regulations  to  existing  law  and  practice, 
pursuant  to  5  U.S.C.  553(a)(2)  and 
(b)(3)(B),  notice  and  public  procedure 
are  unnecessary,  and  pursuant  to  5 
U.S.C.  553(a)(2)  and  (d)(3),  a  delayed 
effective  date  is  not  required. 

Executive  Order  12291 

Because  this  document  relates  to 
agency  management,  it  is  not  subject  to 
Executive  Order  12291. 

Regulatory  Flexibility  Act 

Because  of  notice  of  proposed 
rulemaking  is  required,  the  provisions  of 
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the  Regulatory  Flexibility  Act  (5  U.S.C. 

601  et  seq.)  do  not  apply. 

Drafting  Information 

The  principal  author  of  this  document 
was  Harold  M.  Singer,  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  4 

Customs  duties  and  inspection.  Cargo 
vessels.  Maritime  carriers.  Vessels. 

Amendment  to  the  Regulations 

Part  4  of  the  Customs  Regulations  {19 
CFR  part  4)  is  amended  as  set  forth 
below: 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  general  authority  for  part  4 
continues  to  read  as  follows  and  the 
specific  authority  for  §  4.69  is  added: 

Authority:  5  U.S.C.  301: 19  U.S.C.  66. 1624; 

46  U.S.C.  App.  3. 

***** 

Section  4.69  also  issued  under  46  U.S.C. 
10301. 10302. 10314,  and  10315. 

***** 

2.  Section  4.69  is  revised  to  read  as 
follows: 

§  4.69  Shipping  articies. 

No  vessel  of  the  U.S.  on  a  voyage 
between  a  U.S.  port  and  a  foreign  port 
(except  a  port  in  Canada,  Mexico,  or  the 
Vt^est  Indies),  or  if  of  at  least  75  gross 
tons,  on  a  voyage  between  a  U.S.  port 
on  the  Atlantic  Ocean  and  a  U.S.  port  on 
the  Pacific  Ocean,  shall  be  granted 
clearance  before  presentation,  to  the 
appropriate  Customs  ofHcer,  of  the 
shipping  articles  agreements,  including 
any  seaman’s  allotment  agreement, 
required  by  46  U.S.C.  chapter  103,  in  the 
form  provided  for  in  46  CFR  14.05-1. 

Editorial  Note:  This  document  was  received 
at  the  O^ice  of  the  Federal  Register  on  June 
1. 1992. 

Carol  Hallett, 

Commissioner  of  Customs. 

Approved:  January  22, 1992. 

Peter  K.  Nunez, 

Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  92-13129  Filed  6-4-92;  8:45  am] 
BILLING  CODE  4S20-(a-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 
20  CFR  Part  404 
[Regulation  No.  4] 

RIN  0960-None  Assigned  ' 

Federal  Old-Age,  Survivors  and 
Disability  Insurance  Determining 
Disability  and  Blindness;  Extension  of 
Expiration  Date  for  Cardiovascular 
System  Listing 

agency:  Social  Security  Administration. 
HHS. 

action:  Final  rule. 

summary:  We  are  extending  the  date  on 
which  part  A  of  the  cardiovascular 
system  listings  foimd  in  appendix  1  of 
part  404,  subpart  P,  will  no  longer  be 
effective  from  June  6, 1992,  to  January  5, 
1993.  We  have  made  no  revisions  in  the 
medical  criteria  in  the  cardiovascular 
listings;  they  remain  the  same  as  they 
now  appear  in  the  Code  of  Federal 
Regulations.  We  are  presently 
considering  comments  we  received  on  a 
proposed  rule  to  update  the  medical 
criteria  contained  in  Part  A  and  Part  B 
of  the  listings.  When  we  have  completed 
our  review,  and  revised  criteria  will  be 
published  as  Hnal  regulations. 

EFFECTIVE  DATE:  This  final  rule  will  be 
effective  June  5, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Irving  Darrow,  Esq.,  Legal  Assistant, 
Office  of  Regulations,  Social  Security 
Administration.  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
966-0512. 

SUPPLEMENTARY  INFORMATION:  On 

December  6, 1985,  a  revised  Listing  of 
Impairments  in  appendix  1  to  subpart  P 
of  part  404  was  published  in  the  Federal 
Register  (50  FR  50068).  'The  Listing  of 
Impairments  describes,  for  each  of  the 
13  major  body  systems,  impairments 
that  are  considered  severe  enough  to 
preclude  a  person  from  engaging  in  any 
gainful  activity  (Part  A),  or  in  the  case  of 
a  child  under  the  age  of  18,  impairments 
that  are  severe  enough  to  prevent  the 
child  from  functioning  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner  (Part  B).  The  Listing 
of  Impairments  is  used  for  evaluating 
disability  and  blindness  imder  the 
Social  Security  disability  program  and 
the  supplemental  security  income 
program. 

When  the  revised  Listing  of 
Impairments  was  published  in  1985,  we 
indicated  that  disability  evaluation  and 
treatment  and  program  experience 
would  require  that  the  listing  be 


periodically  reviewed  and  updated. 
Accordingly,  expiration  dates  were 
established  ranging  from  4  to  8  years  for 
each  of  the  specific  body  systems.  A 
date  of  December  6, 1989,  was 
established  for  the  cardiovascular 
system  listings  in  Part  A  to  no  longer  be 
effective,  A  date  of  December  6. 1993, 
was  established  for  Part  B  of  the  listings 
to  no  longer  be  effective. 

The  potential  program  impact  of  the 
changes  to  update  the  listings  required 
careful  analysis  and  consideration 
within  the  Agency.  As  our  study  and 
analysis  continued,  it  became  evident- 
that  we  would  be  unable  to  publish  a 
proposed  and  then  a  final  regulation 
containing  revised  criteria  for  Part  A  of 
the  cardiovascular  listings  by  December 
6. 1989.  We  published  in  the  Federal 
Register  of  December  5, 1989  (54  FR 
50233),  a  final  regulation  extending  the 
current  cardiovascular  listings  for  a 
period  of  18  months  through  June  5, 1991. 
The  cardiovascular  listings  were  again 
extended  an  additional  12  months  ' 
through  June  5, 1992,  by  final  regulation 
published  in  the  Federal  Register  on 
June  6. 1991  (56  FR  26030). 

Proposed  revisions  to  the  medical 
criteria  contained  in  Parts  A  and  B  of 
the  cardiovascular  system  listings  were 
published  in  the  Federal  Register  on  July 
9. 1991  (56  FR  31266),  with  provisions  for 
a  60-day  comment  period.  Because  the 
issues  raised  by  the  comments  have 
required  careful  consideration,  we  find 
that  we  will  not  have  sufficient  time  to 
publish  a  final  regulation  in  the  Federal 
Register  by  June  6, 1992.  We  have, 
therefore,  decided  to  extend  the  date  on 
which  the  current  cardiovascular  system 
listings  in  Part  A  will  no  longer  be 
effective  for  an  additional  7  months — 
from  June  6, 1992,  to  January  5, 1993. 

Regulatory  Procedures 

The  Department,  even  when  not 
required  by  statute,  as  a  matter  of 
policy,  generally  follows  the 
Administrative  Procedure  Act  notice  of 
proposed  rulemaking  and  public 
comment  procedures  specified  in  5 
U.S.C.  553  in  the  development  of  its 
regulations.  The  Administrative 
Procedure  Act  provides  exceptions  to  its 
notice  and  public  comment  procedures 
when  an  agency  flnds  there  is  good 
cause  for  dispensing  with  such 
procedures  on  the  basis  that  they  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  We  have 
determined  that,  under  5  U.S.C. 
553(b)(B),  good  cause  exists  for  waiver 
of  notice  of  proposed  rulemaking  and 
public  comment  procedures  on  this  rule 
because  it  only  extends  the  expiration 
date  of  Part  A  of  the  cardiovascular 
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listings  and  makes  no  substantive 
changes  to  these  listings.  The  current 
regulaticms  expressly  provide  that  the 
listings  may  be  extended  by  the 
Secretary,  as  well  as  revised  and 
promulgated  again. 

Because  we  are  not  making  any 
revisions  to  the  current  listings,  use  of 
public  comment  procedures  is  not 
contemplated  by  the  existing  regulations 
and  is  unnecessary  under  the 
Administrative  Procediire  Act.  After  our 
review  of  comments  submitted  with 
respect  to  the  proposed  revisions  to  the 
existing  criteria,  a  final  regulation  will 
be  published. 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  ma|or  rule  under  Executive 
Order  12291  because  this  regulation 
does  not  meet  any  of  the  thi^hoid 
criteria  for  a  major  rule.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Regulatory  Flexibility  Act 

We  certify  that  this  regulation  will  not 
have  a  signifleant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  only  affects  disability 
claimants  under  titles  II  and  XVI  of  the 
Act 

Paperwork  Reduction  Act 

This  regulation  imposes  no  reporting 
or  recordkeeping  requirements 
necessitating  clearance  by  the  Office  of 
Management  and  Budget 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.802,  Social  Security  Disability 
Insurance;  No.  93.807,  Supplemental  Security 
Income  Program) 

List  ctf  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind,  Disability  benefits, 
Old-Age,  Survivors  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements.  Social  Security. 

Dated-  April  14, 1992. 

Gwendolya  S.  King, 

Commissioner  of  Social  Security. 

Approved  May  21, 1992. 

Loots  W.  SuUhran, 

Secretary  af  Health  and  Human  Services. 

For  the  reasons  set  forth  in  the 
preamble,  part  404,  title  20  of  the  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below. 

PART  404— FEDERAL  OLO^GE. 
SURVIVORS  AND  DfSABtUTY 
INSURANCE  (1950-  ) 

1.  The  authority  citation  for  subpart  P 
of  part  404  continues  to  read  as  follows: 


Authority:  Secs.  202,  205(a),  (b).  and  (d)-(h). 
216(1).  221(a)  and  (i).  222(c).  223. 225.  and  1102 
of  the  Social  Security  Act:  42  U.S.C.  402, 
405(a),  (b)  and  (d>-(h).  416(1).  421(a)  and  (i). 
422(c),  423,  425,  and  1302. 

Appendix  1  to  Subpart  P— (Amended] 

2.  Appendix  1  to  Subpart  P  is 
amend^  by  revising  the  fourth 
paragraph  of  the  introductory  text  to 
read  as  follows: 

Appemflx  1  to  Subpart  P— Ueting  of 
Impalrmenta 

e  *  e  e  e 

The  cardiovascular  system  (4.00)  will 
no  longer  be  effective  on  January  5, 1903. 

*  •  e  *  * 

(FR  Doc.  92-13279  Filed  6-4-62;  8:45  am) 
BIUJN6  COOC 

20  CFR  Part  404 

RM  0960-None  AssignMl 

Federal  Okl*Age.  Survivora  and 
DisabiUty  Insurance;  Determining 
Disability  and  Blindness;  Extension  of 
Expiration  Date  for  Musculosk^tal 
System  Listings 

AOENCV:  Social  Security  Administration, 
HHS. 

ACTION:  Final  rule. 

SUaasARY:  We  are  extending  the  date  on 
which  Part  A  of  the  musculoskeletal 
system  listings  found  in  appendix  1  of 
part  404,  subpart  P,  will  no  longer  be 
effective  from  June  6, 1992,  to  December 
6, 1993.  We  have  made  no  revisions  in 
the  medical  criteria  in  the 
musculoskeletal  listings;  they  remain  the 
same  as  they  now  appear  in  the  Code  of 
Federal  Regulations.  We  are  presently 
considering  revisions  to  update  the 
medical  criteria  contained  in  the  listings, 
and  any  revised  criteria  will  be 
published  as  proposed  rules  when  we 
have  completed  our  review.  Under  this 
final  rule  extending  the  expiration  date 
of  the  musculoskeletal  system  listings, 
we  will  continue  to  use  die  existing 
criteria  until  any  revised  criteria  are 
published  as  final  rules. 

EFFECTIVE  DATE:  This  final  rule  will  be 
effective  June  5, 1992. 

FOR  FURTItfR  H^ORIIATION  CONTACT: 
Irving  Darrow,  Esq.,  Legal  Assistant 
Office  of  Regulations,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
966-^12. 

SUPPLEMENTARY  INFORMATION:  On 

December  6, 1985,  a  revised  Listing  of 
Impairments  in  appendix  1  to  sub^rf  P 
of  part  404  was  published  in  the  Fednal 
Register  (50  FR  50068).  The  Listing  of 


Impairments  describes,  for  each  of  the 
13  major  body  systems,  impairments 
that  are  considered  severe  enough  to 
prevent  an  adult  from  performing  any 
gainful  activity  (part  A),  or  in  the  case  of 
a  child  under  the  age  of  18,  impairments 
which  are  severe  enough  to  prevent  the 
child  from  functioning  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner  (part  B).  The  Listing 
of  Impairments  is  used  for  evaluating 
disability  and  blindness  under  the 
Social  Security  disability  program  and 
the  supplemental  semuity  income 
program. 

When  the  revised  Listing  of 
Impairments  was  published  in  1985,  we 
indicated  that  disability  evaluation  and 
treatment  and  program  experience 
would  require  that  the  listing  be 
periodically  reviewed  and  updated. 
Accordingly,  expiration  dates  were 
established  ranging  fivm  4  to  8  years  for 
each  of  the  specific  body  systems.  A 
date  of  December  6, 1990,  was 
established  for  the  musculoskeletal 
system  listings  in  part  A  to  no  longer  be 
effective.  A  date  of  December  6, 1993, 
was  established  for  part  B  of  the  listings 
to  no  longer  be  effective. 

The  potential  program  impact  of  the 
changes  to  update  the  listings  required 
careful  analysis  and  consideration 
within  the  Agency.  As  our  study  and 
analysis  continued,  it  became  evident 
that  we  would  be  unable  to  publish  a 
proposed  and  then  a  final  regulation 
containing  revised  criteria  for  part  A  of 
the  musculoskeletal  system  listings  by 
December  6, 1990.  We,  therefore, 
published  in  the  Federal  Register  of 
December  12, 1990  (55  FR  51100),  a  final 
regulation  extending  the  current 
musculoskeletal  system  listings  for  a 
period  of  18  months  through  June  5, 1992. 

Before  proposing  revisions  to  the 
current  musculoskeletal  listings,  we 
must  consider  and  resolve  a  variety  of 
medical  issues  affecting  both  adults  and 
children.  We  also  want  to  give  special 
attention  to  ensuring  consistency 
between  the  proposed  adult  and 
childhood  listings,  while  also 
recognizing  the  particular  considerations 
appropriate  to  children.  Because  of  the 
complexity  of  these  medical  and 
technical  tasks,  we  find  that  we  will  not 
have  sufficient  time  to  publish  a  notice 
of  proposed  rulemaking  setting  out  any 
proposed  revisions  to  the  current  listings 
that  may  be  necessary  and  then  publish 
a  final  regulation  in  the  Federal  Register 
by  June  6, 1992.  We  have,  therefore, 
decided  to  extend  the  date  mi  which,  the 
current  musculoskeletal  system  li&tings 
in  part  A  will  no  longer  be  effective  for 
an  additional  period  of  18  months — from 
June  6, 1992,  to  December  6, 1993. 
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Regulatory  Procedures 

The  Department,  even  when  not 
required  by  statute,  as  a  matter  of 
policy,  generally  follows  the 
Administrative  Procedure  Act  notice  of 
proposed  rulemaking  and  public 
comment  procedures  specified  in  5 
U.S.C.  553  in  the  development  of  its 
regulations.  The  Administrative 
Procedure  Act  provides  exceptions  to  its 
notice  and  public  comment  procedures 
when  an  agency  Hnds  there  is  good 
cause  for  dispensing  with  such 
procedures  on  the  basis  that  they  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  We  have 
determined  that,  under  5  U.S.C. 

553(b]{B),  good  cause  exists  for  waiver 
of  notice  of  proposed  rulemaking  and 
public  comment  procedures  on  this  rule 
because  it  only  extends  the  expiration 
date  of  Part  A  of  the  musculoskeletal 
system  listings  and  makes  no 
substantive  changes  to  these  listings. 

The  current  regulations  expressly 
provide  that  the  listings  may  be 
extended  by  the  Secretary,  as  well  as 
revised  and  promulgated  again.  Because 
we  are  not  making  any  revisions  to  the 
current  listings,  use  of  public  comment 
procedures  is  not  contemplated  by  the 
existing  regulations  and  is  unnecessary 
under  Ae  Administrative  Procedure  Act. 
After  our  review  of  the  existing 
musculoskeletal  system  listings  is 
completed,  any  proposed  revisions  to 
the  existing  criteria  will  be  published  for 
public  conunent. 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  this  regulation 
does  not  meet  any  of  the  threshold 
criteria  for  a  major  rule.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Regulatory  Flexibility  Act 

We  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  only  affects  disability 
claimants  under  titles  II  and  XVI  of  the 
Act. 

Paperwork  Reduction  Act 

This  regulation  imposes  no  reporting 
or  recordkeeping  requirements 
necessitating  clearance  by  the  Office  of 
Management  and  Budget. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.^93.802,  Social  Security  Disability 
Insurance;  No.  93.807,  Supplemental  Security 
Income  Program) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind,  Disability  benehts, 


Old-Age,  Survivors  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements.  Social  Security. 

Dated;  April  14, 1992. 

Gwendolyn  S.  King, 

Commissioner  of  Social  Security. 

Approved;  May  21, 1992. 

Louis  W.  Sullivan, 

Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  forth  in  the 
preamble,  part  404  of  title  20  of  the  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below. 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABIUTY 
INSURANCE  (1950-  ) 

1.  The  authority  citation  for  subpart  P 
of  part  404  continues  to  read  as  follows: 

Authority:  Secs.  202,'  205  (a),  (b),  and  (d)- 
(h).  216(i).  221  (a)  and  (i).  222(c),  223,  225,  and 
1102  of  the  Social  Security  Act;  42  U.S.C.  402, 
405  (a),  (b)  and  (d)-(h),  416(i),  421  (a)  and  (i), 
422(c),  423, 425,  and  1302. 

Appendix  1  to  Subpart  P— [Amended] 

2.  Appendix  1  to  subpart  P  is  amended 
by  revising  the  second  paragraph  of  the 
introductory  text  to  read  as  follows: 

Appendix  1  to  Subpart  P— Listing  of 
Impairments 
***** 

The  musculoskeletal  system  (1.00)  will 
no  longer  be  effective  on  December  6, 
1993. 

***** 

(FR  Doc.  92-13281  Filed  6-4-92;  8:45  am] 
BILLING  cooe  4190-2S-M 


Food  and  Drug  Administration 
21  CFR  Part  176 
[Docket  No.  87F-02391 

Indirect  Food  Additives:  Paper  and 
Paperboard  Components 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  a  polyamide- 
epichlorohydrin  resin  prepared  by 
reacting  A/^methyl-bis  (3-aminopropyl) 
amine  with  oxalic  acid  and  urea  to  form 
a  basic  polyamide  and  further  reacting 
the  polyamide  with  epichlorohydrin.  llie 
polyamide-epichlorohydrin  resin  will  be 
used  to  impart  wet  strength  to  paper  and 
paperboard  in  contract  with  aqueous 
and  fatty  foods.  This  action  is  in 


response  to  a  petition  filed  by  Hercules. 
Inc. 

DATES:  Efiective  June  5, 1992;  written 
objections  and  requests  for  a  hearing  by 
July  6, 1992. 

ADDRESSES:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  D.  Mack,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  205-254-9511. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  August  17, 1987  (52  FR  30740),  FDA 
announced  that  a  food  additive  petition 
(FAP  7B3986)  had  been  filed  by 
Hercules,  Inc.,  Hercules  Plaza, 
Wilmington,  DE 19894,  proposing  that 
Section  178.170  Components  of  Paper 
and  Paperboard  in  Contact  With 
Aqueous  and  Fatty  Foods  (21  CFR 
176.170)  be  amended  to  provide  for  the 
safe  use  of  polyamide-epichlorohydrin 
water-soluble  thermosetting  resins 
prepared  by  reacting  Af-methyl-bis  (3- 
aminopropyl)  amine  with  oxalic  acid 
and  urea  or  dimethylglutarate  to  form  a 
basic  polyamide  and  further  reacting  the 
polyamide  with  epichlorohydrin.  The 
polyamide-epichlorohydrin  resins  will 
be  used  to  impart  wet  strength  to  paper 
and  paperboard  in  contact  with  aqueous 
and  fatty  foods. 

Since  publication  of  the  filing  notice, 
the  petitioner  has  withdrawn  a  request 
to  list  the  proposed  use  of  the 
polyamide-epichlorohydrin  resin 
prepared  by  reacting  7V-methyl-bis  (3- 
aminopropyl)  amine  with 
dimethylglutarate  to  form  a  basic 
polyamide  and  further  reacting  the 
polyamide  with  epichlorohydrin. 

FDA,  in  the  evaluation  of  the  safety  of 
the  additive,  reviewed  the  safety  of  the 
additive,  the  starting  materials  used  to 
manufacture  the  additive,  and 
manufacturing  impurities  that  may  be 
present  in  the  additive.  Although  the 
additive  itself  has  not  been  found  to 
cause  cancer,  it  has  been  found  to 
contain  minute  amounts  of 
epichlorohydrin  as  an  impurity  from  its 
production.  This  chemical  has  been 
shown  to  cause  cancer  in  test  animals. 
Residual  amounts  of  reactants,  such  as 
epichlorohydrin,  are  commonly  found  as 
contaminants  in  chemical  products, 
including  food  additives. 

I.  Determination  of  Safety 

Under  section  409(c)(3)(A)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  348(c)(3)(A)).  the  so- 
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called  “general  safety  dause**  of  the 
statute,  a  food  additive  cannot  be 
approved  for  a  particular  use  unless  a 
fair  evaluation  of  the  data  available  to 
FDA  establishes  that  the  additive  is  safe 
for  that  use.  The  concept  of  safety 
embodied  in  the  Food  Additives 
Amendment  of  1958  (the  amendment)  is 
explained  in  the  legidative  history  of  the 
provision:  “Safety  requires  proof  of  a 
reasonable  certainty  that  no  harm  will 
result  from  the  proposed  use  of  an 
additive.  It  does  not — and  cannot — 
require  proof  beyond  any  possible  doubt 
that  no  harm  wiU  result  under  any 
conceivaUe  circumstance."  (R  Kept. 
2284. 85th  Cong..  2d  sees.  4  (1958)).  This 
defmition  of  safety  has  been 
incorporated  into  FDA’s  food  additive 
reg^tions  (21  CFR  170.3(i)).  The 
anticancer  or  Delaney  clause  of  the 
amendment  (section  408(cK3KA)  of  the 
act)  (21  U.S.C.  348(cK3)(A))  provides 
fur^r  that  no  food  additive  shall  be 
deemed  to  be  safe  if  it  is  found  to  induce 
cancer  when  ingested  by  man  or  animal. 

In  the  past.  FDA  has  often  refused  to 
approve  the  use  of  an  additive  that 
contained  or  was  suspected  of 
containing  even  minm*  amounts  of  a 
carcinogenic  chemical,  even  though  the 
additive  as  a  whole  had  not  been  shown 
to  cause  cancer.  The  agency  now 
believes,  however,  that  developments  in 
scientific  technolo^  and  experience 
with  risk  assessment  procedures  make  it 
possible  for  FDA  to  establish  the  safety 
of  additives  that  contain  carcinogenic 
chemicals  but  that  have  not  thec^lves 
been  shown  to  cause  cancer. 

In  the  preamble  to  the  final  rule 
permanently  listing  D&C  Green  No.  6. 
published  in  the  Federal  Register  of 
April  2. 1982  (47  FR 14138).  FDA 
explained  the  basis  for  approving  the 
use  of  a  color  additive  that  had  not  been 
shown  to  cause  cancer,  even  though  it 
contains  a  carcinogenic  impurity.  Since 
that  decision,  FDA  has  approved  the  use 
of  other  color  additives  and  food 
additives  on  the  same  basis. 

An  additive  that  has  not  been  shown 
to  cause  cancer,  but  that  contains  a 
carcinogenic  impurity,  may  properly  be 
evaluated  under  the  general  safety 
clause  of  the  statute  using  risk 
assessment  procedures  to  determine 
whether  there  is  a  reasonable  certainty 
that  no  harm  will  result  from  the 
proposed  use  of  the  additive. 

llie  agency's  position  is  supported  by 
Scott  v.  FDA,  728  P.  2d  322  (6th  Cir. 
1984).  That  case  involved  a  diallenge  to 
FDA's  decision  to  approve  the  use  of 
D&C  Green  No.  5.  which  contains  a 
carcinogenic  chemical  but  has  itself  not 
been  shown  to  cause  cancer.  Relying 
heavily  on  the  reasoning  in  the  agency’s 
decision  to  list  this  color  additive,  the 


U.S.  Court  of  Appeals  for  the  Sixth 
Circuit  refected  the  challenge  to  FDA’s 
action  and  afiirmed  the  listing 
regulation. 

IL  Safety  of  Petitioned  Use  of  the 
Additive 

FDA  estimates  that  the  petitioned  use 
of  the  polyamide-epichlorohydrin  resin 
will  result  in  extremely  low  levels  of 
exposure  to  this  additive.  The  agency 
estimated  the  probable  daily  intake  of 
the  additive  based  on  considerations 
such  as  the  migration  of  the  additive 
under  the  most  severe  intended  use 
conditions  and  the  types  of  food-contact 
articles  that  may  contain  this  substance. 
The  agency  estimated  that  the  probaUe 
daily  intake  for  the  additive  would  not 
exceed  18  micrograms  (fig)  per  person 
per  day. 

FDA  does  not  ordinarily  consider 
chronic  testing  to  be  necessary  to 
determine  the  safety  of  an  ad^tive 
whose  use  will  result  in  such  low 
exposure  levels  (Refs.  1  and  2).  and  the 
agency  has  not  required  such  testing 
here.  However,  the  agency  has  reviewed 
other  available  toxicological  data.  On 
the  basis  of  the  agency's  review  of  these 
data  and  of  the  low  level  of  migration  of 
the  resin,  the  agency  concludes  that  . 
there  is  an  adequate  margin  of  safety  for 
the  proposed  use  of  the  additive. 

As  stated  above,  the  additive  may 
contain  epichlorohydrin,  a  substance 
that  has  been  shown  to  cause  cancer  in 
test  animals.  This  impurity  may  be 
present  as  a  residue  from  manufacturing 
the  additive.  However,  because  the 
additive  itself  has  not  been  shown  to 
cause  cancer,  the  Delaney  Qause  (21 
U.S.C.  348(c)(3)(A))  does  not  apply  to  it. 

FDA  has  evaluated  the  safety  of  this 
additive  under  the  general  safety  clause, 
considering  all  available  data  and  using 
risk  assessment  procedures  to  estimate 
the  upper-bound  limit  of  risk  presented 
by  the  carcinogenic  chemical, 
epichlorohydrfri.  that  may  be  present  as 
an  impurity  in  this  additive,  ^sed  on 
this  evaluation,  the  agency  has 
concluded  that  the  additive  is  safe  under 
the  proposed  conditions  of  use. 

The  risk  assessment  procedures  that 
FDA  used  in  this  evaluation  are  similar 
to  the  methods  that  the  agency  has  used 
to  examine  the  risk  associated  with  the 
presence  of  minor  carcinogenic 
impurities  in  various  other  food  and 
color  additives  that  contain  carcinogenic 
impurities  (see,  e.g.,  49  FR  13018  and 
13019,  April  2, 1984).  The  risk  evaluation 
of  the  carcinogenic  impurity  has  two 
aspects:  (1)  Assessment  of  the  worst- 
case  exposure  to  the  impurity  from  the 
propos^  use  of  the  additive,  and  (2) 
extrapolation  of  the  risk  observed  in  the 


animal  bioassays  to  the  conditions  of 
probable  exposure  to  humans. 

A.  Epichlorohydrin 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  in  contact  with  surfaces 
containing  the  polyamide- 
epichlorohydrin  resin  and  on  the  level  of 
epichlorohydrin  that  may  be  present  in 
the  additive.  FDA  estimated  that  the 
hypothetical  worst-case  exposure  to 
epichlorohydrin  from  the  use  of  the 
additive  in  paper  and  paperboard  to  be 
0.15  pg  per  person  per  day  (Refs.  3  and 
4).  The  agency  used  data  from  a 
Japanese  carcinogenesis  bioassay  (Ref. 

6)  on  epichlorohydrin  fed  to  rats  in  their 
drinking  water  to  estimate  the  upper- 
bound  level  of  lifetime  human  risk  frroro 
exposure  to  this  chemical  stemming 
from  the  proposed  use  of  this  resin.  The 
results  of  the  bioassay  demonstrated 
that  epichlorohydrin  was  carcinogenic 
for  rats  under  the  conditions  of  the 
study.  The  test  material  caused 
significantly  increased  incidences  of 
stomach  papillomas  and  carcinomas  in 
the  rats. 

The  Center  for  Food  Safety  and 
Applied  Nutrition's  Cancer  Assessment 
Committee  reviewed  this  bioassay  and 
other  relevant  data  available  fri  the 
literature  and  concluded  that  the 
findings  of  carcinogenicity  were 
supported  by  this  information  on 
epi^Iorohydrin.  The  committee  further 
concluded  that  an  estimate  of  the  upper- 
bound  limit  of  lifetime  human  risk  from 
potential  exposure  to  epicholorohydrin 
stemming  from  the  proposed  use  of  the 
resin  could  be  calculated  from  the 
bioassay. 

Based  on  a  worst-case  exposure  of 
0.15  pg  per  person  per  day.  FDA 
estimates  that  the  upper-bound  limit  of 
individual  lifetime  risk  from  potential 
exposure  to  epichlorohydrin  from  the 
use  of  this  polyamide-epichlorohydrin 
water-soluble  thermosetting  resin  is 
7x10'*,  or  less  than  1  in  140  million  (Ref. 
6).  Because  of  numerous  conservatisms 
in  the  exposure  estimate,  actual  lifetime- 
averaged  individual  exposure  to 
epichlorohydrin  is  expected  to  be 
substantially  less  than  the  estimated 
daily  intake,  and,  therefore,  the  actual 
risk  would  be  less  than  the  calculated 
upper-bound  bmit.  Thus,  the  agency 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  exposure  to 
epichlorohydrin  that  might  residt  from 
t^  proposed  use  of  the  polyamide- 
epichlorohydrin  resin. 

B.  Need  for  Specifications 

The  agency  has  also  considered 
whether  specifications  are  necessary  to 
control  the  amount  of  epichlorohydrin  in 
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the  food  additive.  The  agency  finds  that 
specifications  are  not  necessary  for  the 
following  reasons:  (1)  Because  the  trace 
amounts  of  epichlorohydrin  that  might 
be  present  in  the  additive  can  be 
expected  to  be  virtually  eliminated  from 
the  paper  during  subsequent  paper 
processing  operations  and  by  the  heat 
during  drying  steps,  the  agency  would 
not  expect  this  impurity  to  become  a 
component  of  food  at  other  than 
extremely  small  amounts,  and  (2)  the 
upper-bound  limit  of  lifetime  risk  from 
exposure  to  epichlorohydrin,  even  under 
worst-case  assumptions,  is  very  low, 
less  than  1  in  140  million. 

C.  Conclusion  on  Safety 

FDA  has  evaluated  the  available 
toxicity  data  and  the  exposure 
calculation  for  the  resin  and  has  found  it 
to  be  safe  and  effective  for  the  intended 
use  based  upon  the  extremely  low  levels 
of  exposure  to  the  resin  and  upon 
evaluation  of  the  data  furnished  in  the 
petition.  Accordingly,  FDA  concludes 
that  the  regulation  in  S  176.170  should  be 
amended  as  set  forth  below.  _ 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  roA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  aiid  Applied 
Nutrition  by  appointment  with  the 
Information  contact  person  listed  above. 
As  provided  in  21  171.1(h),  the 

agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

HI.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  signifrcant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 


environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  ajn.  and  4 
p.m.,  Monday  though  Friday. 

IV.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a jn.  and  4  p.m.,  Monday 
through  Friday. 
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5.  Konisbi,  Y.  et  al.,  “Forestomach  Tumors 
Induced  by  Orally  Administered 
Epichlorohydrin  in  Male  Wistar  Rats,”  Gan 
No  Rinsho  [Japanese  Journal  of  Cancer 
Clinics),  71:922-923, 1989. 
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Assessment  Committee,  “Upper  Bound  Risk 
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October  27. 198& 

V.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  July  6, 1992  Hie  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 


is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identifred  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
respionse  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  176 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  176  is 
amended  as  follows: 

PART  176— INDIRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
part  176  continues  to  read  as  follows: 

Authority:  Secs.  201. 402, 408, 409, 706  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321.  342.  346,  348,  376). 

2.  Section  176.170'is  amended  in 
paragraph  (a)(5)  by  alphabetically 
adding  a  new  entiy  to  the  table  to  read 
as  follows: 

§  176.170  Components  of  paper  wid 
paperboard  in  contact  with  aqueous  and 
fatty  foods. 

•  *  •  *  A 

(a)  *  *  * 

(5)  *  *  * 


List  o<  substances  Limitations 


Polyamkte-epicbiorobydnn  water-soluble  thermosettlrtg  resin  (CAS  Reg.  No. 
66387-48-3)  prepared  by  reacting  Al-metbyl-bis(3-aminopropy0  amine  with 
OMiic  add  and  urea  to  form  a  basic  poiyamioe  and  turtlier  reacting  the 
polyamide  with  epichlorohydrirt. 


For  use  only  as  a  wet  strength  agent  and/or  retention  aid  employed  prior  to  the 
sheet-forrning  operation  in  the  manufacture  of  paper  and  paperboard  and  used 
at  a  level  not  to  exceed  1.5  percent  by  weight  of  dry  paper  and  paperboard 
fibers. 
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Dated:  May  28, 1992. 

William  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  92-13133  Filed  6-4-92: 8:45  am] 
BILUNO  CODE  4160-01-M 


21  CFR  Part  178 

[Docket  Na  89F-0156] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMAftv:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  N.N-hxi  (2-hydroxyethyl) 
butylamine:  bis  (hydrogenated  tallow 
alkyl]  aminoethanol;  isotridecyl  alcohol, 
ethoxylated;  bis  (hydrogenated  tallow 
alkyl]  amine;  and  diethylene  glycol 
monobutylether  as  components  of 
lubricants  used  in  the  manufacture  of 
metallic  articles  for  food-contact  use. 
This  action  is  in  response  to  a  petition 
filed  by  Berol  (Suisse]  S.A.  Fribourg 
(formally  Alunique  S.A.]. 

DATES:  Effective  June  5, 1992;  written 
objections  and  requests  for  a  hearing  by 
July  6. 1992, 

ADDRESSES:  Submit  written  objections 
to  the  Dockets  Management  Branch 
(HFA-305],  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Julius  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335],  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-254-9500. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  June  7, 1989  (54  FR  24425],  FDA 
announced  that  a  food  additive  petition 
(FAP  9B4145]  had  been  filed  by 
Alunique  S.A.,  56  Grand  Rue,  CH 1700 
Fribourg,  Switzerland,  proposing  that 
section  178.3910  Surface  Lubricants 
Used  in  the  Manufacture  of  Metallic 
Articles  (21  CFR  178.3910]  be  amended 
to  provide  for  the  safe  use  of  the 
following  additives  as  components  of 
lubricants  in  the  manufacture  of  metallic 
articles  for  food-contact  use: 

(1]  N,N-Di  (2-hydroxyethyl] 
butylamine. 

(2]  Bis  (hydrogenated  tallow-alkyl] 
aminoethanol. 

(3]  Isotridecyl  alcohol,  ethoxylated. 

(4]  Bis  (hydrogenated  tallow-alkyl] 
amine. 

(5]  Diethyleneglycol  monobutylether. 


In  the  remainder  of  this  preamble  and 
in  the  rule  set  forth  below,  the  agency 
refers  respectively  to  the  compounds 
listed  above  by  their  more  appropriate 
chemical  names:  N,N-Bis  (2- 
hydroxyethyl]  butylamine;  bis 
(hydrogenated  tallow-alkyl] 
aminoethanol;  isotridecyl  alcohol, 
ethoxylated;  bis  (hydrogenated  tallow 
alkyl]  amine:  and  diethylene  glycol 
monobutylether.  The  petitioner, 

Alunique  S.A.,  has  been  replaced  by 
Berol  (Suisse]  S.A.  Fribourg,  c/o  Lenz, 
Schluep,  Briner,  &  de  Coulon,  Grand  Rue 
25, 1211  Geneva  11  Switzerland. 

FDA,  in  its  evaluation  of  the  safety  of 
these  additives,  reviewed  the  safety  of 
both  the  additives  and  the  starting 
materials  used  to  manufacture  the 
additives.  The  additives  themselves 
have  not  been  found  to  cause  cancer. 
However,  all  of  the  additives  except  bis 
(hydrogenated  tallow  alkyl] 
aminoethanol  may  contain  minute 
amounts  of  ethylene  oxide  and  1,4 
dioxane  as  byproducts  of  their 
production;  these  chemicals  have  been 
shown  to  cause  cancer  in  test  animals. 
Residual  amounts  of  reactants  and 
manufacturing  aids,  such  as  these 
chemicals,  are  commonly  found  as 
contaminants  in  chemical  products, 
including  food  additives. 

I.  Determination  of  Safety 

Under  section  409(c](3](A]  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act]  (21  U.S.C.  348(c](3](A]].  the  so- 
called  “general  safety  clause"  of  the 
statute,  a  food  additive  caimot  be 
approved  for  a  particular  use  unless  a 
fair  evaluation  of  the  data  available  to 
FDA  establishes  that  the  additive  is  safe 
for  that  use.  The  concept  of  safety 
embodied  in  the  Food  Additives 
Amendment  of  1958  is  explained  in  the 
legislative  history  of  the  provision: 
“Safety  requires  proof  of  a  reasonable 
certainty  that  no  harm  will  result  from 
the  proposed  use  of  an  additive.  It  does 
not — and  cannot — require  proof  beyond 
any  possible  doubt  that  no  harm  will 
result  under  any  conceivable 
circumstance.  (H.  Rept.  2284,  85th  Cong., 
2d  sess.  4  (1958].]  This  deHnition  of 
safety  has  been  incorporated  into  FDA's 
food  additive  regulations  (§  170.3(i]]. 

The  anticancer  or  Delaney  clause  of  the 
Food  Additives  Amendment  (section 
409(c](3](A]]  of  the  act  provides  further 
that  no  food  additive  shall  be  deemed  to 
be  safe  if  it  is  found  to  induce  cancer 
when  ingested  by  map  or  animal. 

In  the  past,  FDA  often  refused  to 
approve  the  use  of  an  additive  that 
contained  or  was  suspected  of 
containing  even  minor  amounts  of  a 
carcinogenic  chemical,  even  though  the 
additive  as  a  whole  had  not  been  shown 


to  cause  cancer.  The  agency  now 
believes,  however,  that  developments  in 
scientiHc  technology  and  experience 
with  risk  assessment  procedures  have 
made  it  possible  for  FDA  to  establish 
the  safety  of  additives  that  contain 
carcinogenic  impurities  but  that  have 
not  themselves  been  shown  to  cause 
cancer. 

In  the  preamble  to  the  Hnal  rule 
permanently  listing  D&C  Green  No.  6, 
published  in  the  F^eral  Register  of 
April  2. 1982  (47  FR  14138],  FDA 
explained  the  basis  for  approving  the 
use  of  a  color  additive  that  had  not  been 
shown  to  cause  cancer,  even  though  it 
contained  a  carcinogenic  impurity.  Since 
that  decision,  FDA  has  approved  the  use 
of  other  color  additives  and  food 
additives  on  the  same  basis.  FDA  fully 
explained  the  scientific,  legal,  and  policy 
imderpinnings  for  these  decisions  in  the 
advance  notice  of  proposed  rulemaking 
on  a  policy  for  regulating  carcinogenic 
chemicals  in  food  and  color  additives, 
published  in  the  Federal  Register  of 
April  2, 1982  (47  FR  14464]. 

The  agency  now  believes  that  the 
Delaney  or  anticancer  clause  is 
applicable  only  when  the  food  additive 
as  a  whole  is  found  to  cause  cancer.  An 
additive  that  has  not  been  shown  to 
cause  cancer,  but  that  contains  a 
carcinogenic  impurity,  may  properly  be 
evaluated  under  the  general  safety 
provision  of  the  statute  using  risk 
assessment  procedures  to  determine 
whether  there  is  a  reasonable  certainty 
that  no  harm  will  result  from  the 
proposed  use  of  the  additive. 

Ilie  agency's  position  is  supported  by 
Scott  V.  FDA,  728  F.2d  322  (6th  Cir.  1984]. 
That  case  involved  a  challenge  to  FDA's 
decision  to  approve  the  use  of  D&C 
Green  No.  5,  which  contains  a 
carcinogenic  chemical  but  has  itself  not 
been  shown  to  cause  cancer.  Relying 
heavily  on  the  reasoning  in  the  agency's 
decision  to  list  this  color  additive,  the 
United  States  Court  of  Appeals  for  the 
Sixth  Court  rejected  the  challenge  to 
FDA's  action  and  affirmed  the  listing 
regulation. 

II.  Safety  of  Petitioned  Use 

FDA  estimated  that  the  petitioned  use 
of  the  Rve  additives  will  result  in 
extremely  low  levels  of  exposure.  The 
agency  has  calculated  estimated  daily 
intakes  for  these  additives  based  on  the 
potential  residue  levels  of  the  additives 
on  food  contact  surfaces  under  the  most 
severe  intended  use  conditions  and  the 
probable  concentration  of  the  additives 
in  the  daily  diet  from  food-contact 
articles  that  may  contain  them  as  a 
consequence  of  having  been 
manufactured  by  a  process  in  which  the 
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additives  were  used  as  components  of 
lubricants.  The  maximum  concentration 
of  each  additive  in  the  daily  diet  and  the 
estimated  daily  intake  (EDI)  for  the 
additives  are  not  expected  to  exceed  the 
following: 


Daily  dietary,  intake 


Components 

Concen¬ 

tration 

(parts 

per 

biUton) 

EDI 
(iraao- 
grains 
per  day) 

A/,/V-Bis(2-ltydroxyethy0  butyt- 

4 

11 

Bis  (hydrogenated  taHow 

0.03 

0.08 

6is(h^ogented  tallow  alkyl) 
aminoethanol. . 

0.11 

0.32 

Dtethylene  glycol  monobuty- 

6 

18 

Isothdecyl  alcohol*  ethoxylat- 
e<l . . . 

0.09 

a3 

FDA  does  not  ordinarily  consider 
chronic  testing  to  be  necessary  to 
determine  the  safety  of  an  additive 
whose  use  will  result  in  such  low 
exposure  levels  (Refs.  1  and  2)  and  has 
not  required  such  testing  here.  Because 
these  additives  have  not  been  shown  to 
cause  cancer,  the  anticancer  clause  does 
not  apply  to  them.  However,  the  agency 
has  reviewed  data  from  acute  oral 
toxicity  studies  on  these  lubricant 
formulation  components  and  concludes 
that  there  is  an  adequate  margin  of 
safety  for  the  proposed  use  of  the 
additives. 

For  the  four  additives  that  may 
contain  the  carcinogenic  impurities 
ethylene  oxide  and  1,4-dioxane,  FDA 
has  evaluated  the  safety  of  the  additives 
under  the  general  safety  provision,  using 
risk  assessment  procedures  to  estimate 
the  upper-bound  limit  of  risk  presented 
by  the  two  carcinogenic  chemicals. 

The  risk  assessment  procedures  that 
FDA  used  in  this  evaluation  are  similar 
to  the  methods  that  it  has  used  to 
examine  the  risk  associated  with  the 
presence  of  minor  carcinogenic 
impurities  in  various  otlier  food  and 
color  additives  that  contain  carcinogenic 
impurities  (e.g.,  49  FR 13018  at  13019, 
April  2, 1984).  This  risk  evaluation  of  the 
carcinogenic  impiirities  ethylene  oxide 
and  1,4-dioxane  has  two  aspects:  (1) 
Assessment  of  the  worst-case  exposure 
to  the  impurities  from  the  proposed  use 
of  the  additive;  and  (2)  extrapolation  of 
the  risk  observed  in  the  animal 
bioassays  to  the  conditions  of  probable 
exposure  to  humans. 

A.  The  Impurity  1,4-Dioxane 

Based  on  the  fraction  of  the  daily  diet 
that  may  contact  surfaces  containing  the 
four  additives,  the  residue  levels  on 
these  surfaces,  as  well  as  the  level  of 


1,4-dioxane  that  may  be  present  in  the 
additives  (Ref.  3),  FDA  estimated  the 
hypothetical  worst-case  exposure  to  1,4- 
dioxane  from  the  use  of  these  additives 
(in  nanograms  per  person  per  day  (ng/p/ 
day))  to  be  as  follows: 


Components 

1,4-dkMane 

(ng/p/day) 

N,N-Bis(2-hydr(»(yethyl)butylamine . 

1.2 

Bts(hydrogenated  tallow 

alkyl)aminoelhanol . . . 

0.016 

Dtethylene  glycol  monobutytether _ 

0.18 

Isotridecyl  alrohoi,  ethoxylated _ 

0.0027 

The  agency  used  data  in  a 
carcinogenesis  bioassay  on  1,4-dioxane 
conducted  for  the  National  Cancer 
Institute  (Ref.  4)  to  estimate  the  upper- 
bound  level  of  lifetime  human  risk  from 
exposure  to  this  chemical  stemming 
from  the  proposed  use  of  the  additives. 
The  results  of  the  bioassay  on  1,4- 
dioxane  demonstrated  that  the  material 
was  carcinogenic  for  female  rats  under 
the  conditions  of  the  study.  The  test 
material  caused  significantly  increased 
incidence  of  squamous  cell  carcinomas 
and  hepatocellular  tumors  in  female 
rats. 

The  Center  for  Food  Safety  and 
Applied  Nutrition’s  Cancer  Assessment 
Committee  (the  CAC)  reviewed  this 
bioassay  and  other  relevant  data 
available  in  the  literature  and  concluded 
that  the  findings  of  carcinogenicity  were 
supported  by  this  information  on  1,4- 
dioxane.  The  Quantitative  Risk 
Assessment  Committee  (the  QRAC) 
concluded  that  an  estimate  of  the  upper- 
bound  level  of  lifetime  human  risk  from 
potential  exposure  to  1,4-dioxane 
stemming  from  the  proposed  use  of 
these  ad^tives  could  be  calculated  from 
the  bioassay  (Ref.  5). 

The  agency  used  a  quantitative  risk 
assessment  procedure  (linear 
proportional  model)  to  extrapolate  to 
potential  human  exposure  from  the 
doses  encountered  under  the  proposed 
conditions  of  use.  This  procedure  is  not 
likely  to  underestimate  the  actual  risk 
from  very  low  exposures  and  may,  in 
fact,  exaggerate  it  because  the 
extrapolation  models  used  are  designed 
to  estimate  the  maximum  risk  consistent 
with  the  data.  For  this  reason,  the 
estimate  can  be  used  with  confidence  to 
determine  to  a  reasonable  certainty 
whether  any  harm  will  result  from  the 
proposed  conditions  and  levels  of  use  of 
these  food  additives.  Based  on  worst- 
case  exposures  mentioned  above,  FDA 
estimates  the  upper-bound  limit  of 
individual  lifetime  risk  from  potential 
exposure  to  1,4-dioxane  (Ref.  5)  from  the 
use  of  these  additives  to  be  as  follows: 


Components 

1  t,4-(Soxane  upper-bound 

1  lifetime  risk 

IV.MBis(2-hydroxyethyl) 

4x10-*'  (or  4  in  100 

butylamine. 

bMion). 

Bis(h^ogenated  tallow 

6x10-»  (or  6  in  10 

alkyt)amirK>ethanol. 

trillion). 

Diethylene  glycol 

6x10'**  (or  6  In  1 

moiKibulylelher. 

trillion). 

Isotridecyl  alcohol. 

1Xl0-'»  (or  1  in  10 

ethoxylated. 

trillion). 

Because  of  numerous  conservatisms 
in  the  exposure  estimate,  lifetime- 
averaged  individual  exposure  to  1,4- 
dioxane  is  expected  to  be  substantially 
less  than  the  estimated  daily  intake,  and 
therefore  the  calculated  upper-bound 
risk  would  be  less.  Thus,  the  agency 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  frem  exposure  to 
1,4-dioxane  that  may  result  from  the 
proposed  use  of  the  above  listed 
additives. 

B.  The  Impurity  Ethylene  Oxide 

Based  on  the  fraction  of  the  daily  diet 
that  may  contact  surfaces  containing  the 
four  additives,  the  residue  levels  on 
these  surfaces,  as  well  as  the  level  of 
ethylene  oxide  that  may  be  present  in 
the  additives  (Ref.  3),  FDA  also 
estimated  the  hypothetical  worst-case 
exposure  to  ethylene  oxide  from  the  use 
of  these  additives  to  be  as  follows: 


Components 

Ethylene 
oxide  (ng/p/ 
day) 

A//(-Bis(2-hydro)iyethyl)  butylamine .... 

0.16 

Bis(hydrogenated  tallow 

0.016 

Dtethylene  glycol  monobutylether _ 

0.090 

Isotridecyl  alcohol,  ethoxylated . 

0.0054 

The  agency  used  data  in  a 
carcinogenesis  bioassay  on  ethylene 
oxide  conducted  by  the  Institute  of 
Hygiene,  University  of  Mainz,  Germany 
(Ref.  6),  to  estimate  the  upper-bound 
level  of  lifetime  human  risk  from 
exposure  to  this  chemical  stemming 
from  the  proposed  use  of  these 
additives.  The  results  of  the  bioassay  on 
ethylene  oxide  demonstrated  that  this 
material  was  carcinogenic  for  female 
rats  under  the  conditions  of  the  study. 
The  test  material  caused  a  significantly 
increased  incidence  of  squamous  cell 
carcinoma  of  the  forestomach  and 
carcinoma,  in  situ,  of  the  glandular 
stomach. 

*1116  CAC  reviewed  this  bioassay  and 
other  relevant  data  available  in  the 
literature  and  concluded  that  this 
information  on  ethylene  oxide  supported 
the  finding  of  carcinogenicity.  The 
QRAC  further  concluded  that  an 
estimate  of  the  upper-bound  limit  of 
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lifetime  human  cancer  risk  from 
potential  exposure  to  ethylene  oxide 
could  be  made  from  the  bioassay. 

Based  on  worst-case  exposures  listed 
above,  FDA  estimates,  using  a  linear 
proportional  model,  the  upper-bound 
limit  of  individual  lifetime  risk  from 
potential  exposure  to  ethylene  oxide 
(Ref.  5)  from. the  use  of  these  additives 
to  be  as  follows: 


Component 

Ethylene  oxide  upper- 
bound  lifetime  risk 

A/./V-Bis(2-hydro*yethy1) 

3x10‘“  (or  3  in  10 

txitylamme. 

billion) 

Bis(t>ydrogenated  tallow 

3x  lO’"  (or  3  in  100 

alkyl)  aminoethanol 

billion) 

Dieth^ene  glycol 

(or  s  In  le  tilbonr 

monobutylether 
Isotiidecyl  alct)otX)l. 

1x10  "  (or  1  in  100 

ettwxylated. 

billion) 

Because  of  numerous  conservatisms 
in  the  exposure  estimate,  lifetime- 
averaged  individual  exposure  to 
ethylene  oxide  is  expected  to  be 
substantially  less  than  the  estimated 
daily  intake,  and  therefore,  the 
calculated  upper-bound  risk  would  be 
less.  Thus,  the  agency  concludes  that 
there  is  a  reasonable  certainty  of  no 
harm  from  the  exposure  to  ethylene 
oxide  that  may  result  from  the  use  of 
these  additives. 

III.  Need  for  Spedflcations 

The  agency  has  also  considered 
whether  specifications  are  necessary  to 
control  the  amount  of  the  ethylene  oxide 
and  1,4-dioxane  impurities  in  the  food 
additives.  The  agency  finds  that 
specifications  are  not  necessary  for  the 
following  reasons:  (1)  Production 
speciHcations  will  control  the  levels  of 
residual  ethylene  oxide  and  1,4-dioxane. 
such  that  the  agency  would  not  expect 
these  impurities  to  become  components 
of  food  at  other  than  extremely  low 
levels;  and  (2)  the  upper-bound  limit  of 
lifetime  risk  &om  exposure  to  these 
impurities,  even  under  a  worst-case 
assumption,  is  very  low. 

rv.  Conclusion  on  Safety 

FDA  has  evaluated  the  available 
toxicity  data  and  the  estimated 
exposure  for  the  additives  and  has 
determined  that  the  additives  are  safe 
for  their  proposed  use  and  that  21  CFR 
178.3910(a)(2]  be  amended  as  set  forth 
below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h]),  the  petition  and  the  documents 
that  roA  considered  and  relied  upon  in 


reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

V.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency’s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

VI.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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5.  Report  of  the  Quantitative  Risk 
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Oxide  and  1,4-Dioxane  in  Rolling  Fluid 
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VII.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 


time  on  or  before  July  6, 1992  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  178  is 
amended  as  follows; 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Secs.  201, 402,  409,  706  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342,  348,  376). 

2.  Section  178.3910  is  amended  in 
paragraph  (a)(2)  by  alphabetically 
adding  five  new  entries  to  the  table  to 
read  as  follows: 

§  178.3910  Surface  lubricants  used  in  the 
manufacture  of  metallic  articles. 

«  *  *  *  « 

(a)  *  *  * 

(2)  *  ’  * 
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List  o4  substances 

Limitalions 

•  e  e 

e  e  e 

e 

Bis(tiydrogenated  tallow  alkyi)amine  (CAS  Reg.  No.  61789-79-5) . 

Bts(hydrogenated  tallow  aAyllaminoetnanol  (CAS  Reg.  No.  116438-56-3).... 
/VA8is(2-bydro)(yethyl)t>utytarnine  (CAS  Reg.  No.  102-79-4) . 

see 

. .  Not  to  be  used  in  combination  with  sodium  nitrite. 

e 

List  of  substances 

Limitations 

Diethytene  glycol  monotHitytether  (CAS  Rog.  No.  112-34-5) 
Isotridecyl  alco1>ol,  ethoxylated  ((^  Rog.  No.  9043-30-5) .. 


Dated:  May  28, 1992. 

William  K.  Hubbard. 

Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  92-13134  Filed  6-4-92;  8:45  am] 
BILLINO  COOC  4ia0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Monensin 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
dnig  application  (NADA)  flled  by  Elanco 
Animal  Health.  The  supplemental 
NADA  provides  for  the  use  of  an 
additional  concentration  of  monensin 
Type  A  medicated  article  (80  grams  of 
monensin  sodium  per  pound  of  product) 
to  be  used  as  currently  approved  to 
make  Type  B  and  Type  C  medicated 
cattle  and  goat  feeds. 

EFFECTIVE  DATE:  June  5, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Mamane,  Center  for 
Veterinary  Medicine  (HFV-143),  Food 
and  Drug  Administration,  7500  Standish 
PL.  Rockville,  MD  20855,  301-295-8678. 
SUPPLEMENTARY  INFORMATION:  Elanco 
Animal  Health,  A  Division  of  Eli  Lilly  & 
Co.,  Lilly  Corporate  Center, 

Indianapolis.  IN  46285,  has  Filed  a 
supplement  to  NADA  95-735,  providing 
for  the  use  of  an  80-grams-per-pound 
monensin  Type  A  medicated  article  in 
addition  to  the  currently  approved  20-, 
30-,  45-,  and  60-grams-per-pound 
articles.  The  Type  A  medicated  article  is 
to  be  used  as  currently  approved  in 
§  558.355  (f)(3)  and  (f)(6)  (21  CFR  558.355 
(f)(3)  and  (0(6))  to  make  Type  B  and 


Type  C  medicated  cattle  and  goat  feeds, 
respectively. 

The  supplemental  NADA  is  approved 
as  of  May  4, 1992,  and  the  regulations 
are  amended  in  paragraphs  (b)(7)  and 
(b)(14)  of  §  558.355  to  reflect  the 
approval. 

Under  21  CFR  514.106(b)(2).  this  is  a 
Category  II  supplement  that  did  not 
require  reevaluation  of  the  underlying 
safety  and  eflectiveness  data  in  the 
parent  application  because  the  approved 
uses  of  the  product  have  not  been 
changed.  Because  the  sponsor  was  not 
required  to  submit  new  safety  and 
effectiveness  data,  a  freedom  of 
information  summary  was  not  required. 

As  provided  in  21  CFR  558.4(a), 
monensin  is  a  Category  I,  Type  A 
medicated  ariticle,  which  as  the  sole 
drug  ingredient,  does  not  require  an 
approved  Form  FDA  1900  for  making 
Type  B  and  Type  C  medicated  feeds  as 
permitted  under  §  558.355  (f)(3)  and 
(f)(6).  Under  section  512(c)(2)(^(iii)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  360b(c)(2)(in(iii)).  this 
supplement  does  not  qualify  for 
marketing  exclusivity  because  neither 
new  clinical  or  field  studies,  nor  human 
food  safety  studies  (other  than 
bioequivalence  or  residue  studies) 
essential  to  the  approval  and  conducted 
or  sponsored  by  the  applicant,  were 
required  for  its  approval. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(iii)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 


PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Secs.  512,  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
3eob,  371). 

2.  Section  558.355  is  amended  by 
revising  paragraphs  (b)(7)  and  (b)(14)  to 
read  as  follows: 

§558.355  Monensin. 

•  A  *  G  • 

(b)  *  *  • 

(7)  To  000986:  20,  30, 45.  60.  and  80 
grams  per  pound,  as  monensin  sodium, 
paragraph  (f)(3)  of  this  section. 

•  *  «  •  * 

(14)  To  000986:  60  and  80  grams  per 
pound,  as  monensin  sodium,  paragraph 
(f)(6)  of  this  section. 

G  •  G  «  G 

Dated:  June  1, 1992. 

Robert  C  Livingston, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  92-13188  Filed  6-4-92;  8:45  am) 
BILUNQ  CODE  4160-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretaiy  for 
Public  and  Indian  Housing 

24  CFR  Part  901 

(Docket  No.  R-91-1520;  FR-2897-1-05] 

RIN  2577-AA89 

Public  Housing  Management 
Assessment  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing. 
HUD. 

ACTION:  Notice  of  extension  of  time  for 
submission  of  comments. 
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summary:  On  January  17. 1992,  HUD 
published  an  interim  rule  implementing 
the  Public  Housing  Management 
Assessment  Program,  and  requesting 
comments  by  May  18. 1992.  llie  purpose 
of  this  Notice  is  to  extend  the  time  for 
submission  of  applications  until  July  20. 
1992. 

DATES:  The  comment  due  date  originally 
announced  for  May  18, 1992  is  extended 
by  this  Notice  to  July  20, 1992. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 

Office  of  General  Counsel,  room  10276. 
Department  of  Housing  and  Urban 
Development  451  Seventh  Street.  SW.. 
Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title.  An 
original  and  three  copies  of  comments 
should  be  submitted.  Facsimile  (FAX) 
comments  are  not  acceptable.  A  copy  of 
each  communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30  p.m. 
weekdays  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT. 
Casimir  R.  Bonkowski,  Director,  Office 
of  Management  and  Policy,  Office  of 
Public  and  Indian  Housing,  Department 
of  Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington.  DC 
20410,  telephone  (202)  708-0440.  A 
telecommunications  device  for  hearing 
or  speech  impaired  persons  (TDD)  is 
available  at  (202)  708-0850.  (These  are 
not  toll-free  tele^one  numbers.) 
SUPPLEMENTARY  INFORMATION:  A 
proposed  rule  for  the  Public  Housing 
Management  Assessment  Program 
(PHMAP)  in  accordance  with  section 
502  of  the  National  A^ordable  Housing 
Act  (approved  November  28. 1990, 

Public  Law  101-625,  hereinafter.  NAHA) 
was  published  in  the  Federal  Register  on 
April  17, 1991  (56  FR 15712),  with  a  60 
day  comment  period.  The  Department 
received  114  comments  on  the  PHMAP 
proposed  rule.  On  January  17. 1992  (57 
FR  2160),  HUD  published  an  interim  rule 
implementing  PHMAP,  requesting 
comments  by  May  18, 1992. 

The  Department  has  received  a 
number  of  requests  for  additional  time 
in  which  to  submit  comments  on  the 
interim  rule.  The  Department  also 
believes  that  participation  by  PHAs  in 
the  quarterly  cycle  of  PHMAP  review 
may  lead  to  additional  comments,  and 
the  Department  wishes  to  solicit  as 
broad  a  range  of  comments  as  possible. 

In  response  to  these  concerns,  the 
Department  is  extending,  for  an 
additional  60  days,  the  deadline  for 
submission  of  comments  on  the  PHMAP 
interim  rule.  Comments  will  now  be  due 
on  or  before  Monday.  July  20. 1992. 


Interested  persons  are  invited  to  submit 
an  original  and  three  copies  of 
comments  regarding  this  rule  to  the 
Rules  Docket  Cletk,  Office  of  General 
Counsel,  room  10276,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street,  SW.,  Washington.  DC 
20410-0500.  Communications  should 
refer  to  the  above  docket  number  and 
title.  Facsimile  (FAX)  comments  are  not 
acceptable. 

Dated:  June  2. 1992. 
foseph  G.  Schiff, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

(FR  Doa  92-13241  Filed  6-4-92: 8:45  am) 
BILUNO  CODE  4210-33-M 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Controi 
31  CFR  Part  580 

Haitian  Transactions  Regulations 

AGENCY:  Office  of  Foreign  Assets 

Control.  Treasury. 

action:  Final  rule;  amendments. 

summary:  This  rule  amends  the  Haitian 
Transactions  Regulations,  31  CFR  part 
580  (the  “Regulations”),  to  prohibit  entry 
into  any  U.S.  port,  unless  otherwise 
authorized,  of  any  vessel  that  has  called 
in  Haiti  since  the  later  of  June  5. 1992  or 
the  vessel's  last  call  in  the  United  States 
(the  “reference  date"),  unless  it  has 
demonstrated  to  the  satisfaction  of  the 
Department  of  the  Treasury's  Office  of 
Foreign  Assets  Control  (“FAC")  that  all 
calls  in  Haiti  since  the  reference  date 
were  for  transactions  (1)  exempted  or 
excepted  from  the  prohibitions  of  the 
Regulations  if  engaged  in  by  a  U.S. 
person;  or  (2)  specifically  licensed  by 
FAC.  or  authorized  by  a  member  state  of 
the  Organization  of  American  States 
pursuant  to  MRE/RES.  3-92;  or  (3)  under 
a  contract  of  voyage  that  was  fully 
completed  prior  to  the  vessel's  currently 
proposed  entry  into  a  U.S.  port  This 
provision  implements  Resolution  MRE/ 
RES.  3-92,  adopted  with  respect  to  Haiti 
by  the  Ad  Hoc  Meeting  of  Ministers  of 
Foreign  Affairs  of  the  Organization  of 
American  States  on  May  17, 1992,  if 
further  implementation  of  Executive 
Orders  12775  of  October  4, 1991,  56  FR 
50641,  and  12779  of  October  28, 1991,  56 
FR  55975.  The  rule  also  corrects 
S  580.405  of  the  Regulations. 

EFFECTIVE  DATE:  This  rule  is  elective  on 
June  5, 1992. 

FOR  FURTHER  INFORMATKNI  CONTACT 

John  T.  Roth,  Chief  of  Policy  Planning 
and  Program  Management  (tel.:  202/622- 


1604),  Steven  I.  Pinter,  Chief  of  Licensing 
(tel.:  202/622-2480),  or  William  B. 
Hoffman,  Chief  Counsel  (tel.:  202/622- 
2410),  Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 

Washington,  DC  20220. 

SUPPLEMENTARY  INFORMATION:  On 

March  31, 1992,  the  Department  of  the 
Treasury  promulgated  the  Haitian 
Transactions  Regulations  in 
consultation  with  the  Department  of 
State  to  implement  the  President's 
Executive  Orders  of  October  4, 1991, 
declaring  a  national  emergency  with 
respect  to  Haiti  and  ordering  speciFied 
meaisures  against  Haiti,  and  of  October 
28, 1991,  ordering  a  trade  embargo 
against  Haiti.  A  new  §  580.211  is  added 
which  further  implements  the  trade 
restrictions  by  requiring  that  any  vessel 
that  has  called  in  Haiti  within  the 
requisite  period  is  prohibited  from 
entering  a  U.S.  port  unless  it  has 
demonstrated  to  the  satisfaction  of  FAC 
that  certain  conditions  have  been  met. 

Section  580.211  provides  that  any 
vessel  that  has  called  in  Haiti  since  the 
later  of  June  5, 1992  or  the  date  of  the 
vessel's  last  call  in  the  United  States 
(the  “reference  date")  is  prohibited  from 
entering  a  U.S.  port  unless  it 
demonstrates  to  the  satisfaction  of  FAC 
that  all  calls  in  Haiti  since  the  reference 
date  were  for  transactions  (1)  exempted 
or  excepted  from  the  prohibitions  of  this 
part  if  engaged  in  by  a  U.S.  person;  or  (2) 
speciHcally  licensed  by  FAC,  or 
authorized  by  a  member  state  of  the 
Organization  of  American  States 
pursuant  to  MRE/RES.  3-92;  or  (3)  under 
a  contract  of  voyage  that  was  fully 
completed  prior  to  the  vessel's  currently 
proposed  entry  into  a  U.S.  port. 

Vessels  entering  U.S.  ports  with  goods 
destined  for  Haiti  are  fully  subject  to  the 
export  prohibitions  of  $  580.206  of  the 
Regulations.  Exportations  to  Haiti  may 
be  licensed  by  FAC  on  a  case-by-case 
basis. 

Any  vessel  subject  to  §  580.211  which 
enters  a  U.S.  port  without  having  Hrst 
demonstrated  to  the  satisfaction  of  FAC 
that  the  required  conditions  have  been 
met  may  be  subject  to  civil  and  criminal 
penalties. 

The  final  rule  also  corrects  §  580.405 
to  indicate  that  payments  to  the  de  facto 
regime  in  Haiti  from  third-country 
subsidiaries  of  U.S.  persons  will  be 
considered  an  evasion  of  the 
Regulations  if  such  payments,  prior  to 
October  4, 1991,  had  b^n  made  by  U.S. 
persons,  including  their  foreign 
branches,  or  by  Haitian  entities  owned 
or  controlled  by  U.S.  persons. 

Because  the  Regulations  involve  a 
foreign  affairs  function.  Executive  Ordei 
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12291  and  the  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553.  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  does 
not  apply. 

List  of  Subjects  in  31  CFR  Part  580 

Administrative  practice  and 
procedure.  Banking  and  finance. 

Blocking  of  assets.  Exports.  Haiti. 
Imports,  Penalties,  Reporting  and 
recordkeeping  requirements.  Shipping, 
Transfer  of  assets.  Vessels. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  580  is  amended 
as  follows: 

PART  580— HAITIAN  TRANSACTIONS 
REGULATIONS 

1.  The  authority  citation  for  part  580 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  1701.  et  seq.;  E.O. 

12775.  56  FR  50641  (Oct.  7, 1991);  RO.  12779, 

56  FR  55975  (Oct.  30. 1991). 

Subpart  B — Prohibitions 

2.  Section  580.211  is  added  to  read  as 
follows: 

§  580.21 1  Entry  of  vessels  engaged  in 
trade  with  Haiti. 

Except  as' otherwise  authorized,  any 
vessel  that  has  called  in  Haiti  since  the 
later  of  June  5, 1992  or  the  vessel's  last 
call  in  the  United  States  (the  “reference 
date”)  is  prohibited  from  entering  a  U.S. 
port  unless  it  has  demonstrated  to  the 
satisfaction  of  the  Office  of  Foreign 
Assets  Control  that  all  calls  in  Haiti 
since  the  reference  date  were  for 
transactions: 

(a)  Exempted  or  excepted  from  the 
prohibitions  of  this  part  if  engaged  in  by 
a  U.S.  person:  or 

(b)  Specifically  licensed  by  the  Office 
of  Foreign  Assets  Control,  or  authorized 
by  a  member  state  of  the  Organization 
of  American  States  pursuant  to  MRE/ 
RES.  3~92:  or 

(c)  Under  a  contract  of  voyage  that 
was  fully  completed  prior  to  the  vessel's 
currently  proposed  entry  into  a  U.S. 
port. 

3.  Section  580.405  is  amended  by 
revising  the  second  and  third  sentences 
to  read  as  follows: 

§  580.405  Indirect  payments  to  the  de 
facto  regime  in  Haiti;  payments  by 
subsidiaries  in  third  countries. 

*  *  *  Unlicensed  payments  or 
transfers  made  to  the  de  facto  regime  in 
Haiti  from  U.S.  subsidiaries  in  third 
countries  shall  be  considered  an  evasion 


of  the  prohibitions  set  forth  in  §  580.202 
where  such  payments  or  transfers  prior 
to  that  date  were  normally  made  by  U.S. 
persons,  including  their  foreign 
branches,  or  by  persons  organized  under 
the  laws  of  Haiti  and  owned  or 
controlled  by  U.S.  persons.  Payments  or 
transfers  by  third-country  subsidiaries 
of  U.S.  persons  which  were  routinely 
made  by  such  subsidiaries  prior  to 
October  4, 1991,  however,  are  not 
prohibited. 

Dated;  May  29, 1992. 

R.  Richard  Newcomb, 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  May  29, 1992. 

Peter  K.  Nunez, 

Assistant  Secretary  (Enforcement). 

(FR  Doc.  92-13369  Filed  6-3-92;  2.-00  pm) 
BtLUNQ  CODE  4S10-2$-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
(CGD1  92-011] 

Empire  State  Regatta,  Albany,  NY 

agency:  Coast  Guard.  DOT. 
action:  Implementation  rule. 

summary:  This  document  puts  into 
effect  the  permanent  regulations  for  the 
Empire  State  Regatta  to  begin  on  Friday, 
June  12, 1992.  The  regulations  in  33  CFR 
100.104  are  needed  to  control  vessel 
traffic  within  the  immediate  vicinity  of 
the  event  due  to  the  confined  nature  of 
the  waterway  and  anticipated 
congestion  at  the  time  of  the  event.  The 
purpose  of  this  regulation  is  to  provide 
W  the  safety  of  life  and  property  on 
navigable  waters  during  the  event. 
EFFECTIVE  DATE:  The  regulations  in  33 
CFR  100.104  are  effective  from  12  p.m. 
on  Friday,  June  12, 1992  to  7  p.m.  on 
Sunday,  June  14, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (junior  grade)  Eric  G. 
Westerberg,  Chief,  Boating  Safety 
Affairs  Branch,  First  Coast  Guard 
District.  (617)  223-8310, 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LTJG  E.G. 
Westerberg,  Project  Manager,  First 
Coast  Guard  District  Boating  Safety 
Division,  and  LCDR  J.  Astley,  Project 
Attorney,  First  Coast  Guard  District 
Legal  Office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  provides  the  effective  period  for 
the  permanent  regulation  governing  the 


1992  running  of  the  Empire  State  Regatta 
in  Albany,  New  York.  A  portion  of  the 
Hudson  River  will  be  closed  during  the 
effective  period  to  all  vessel  traffic 
except  participants,  official  regatta 
vessels,  and  patrol  craft.  The  regulated 
area  is  that  area  between  the  Interstate 
Route  90  bridge  and  the  Dunn  Memorial 
bridge  in  Albany,  New  York.  Further 
public  notification,  including  the  full  text 
of  the  regulations  will  be  accomplished 
through  advance  notice  in  the  First 
Coast  Guard  District  Local  Notice  to 
Mariners.  The  full  text  of  this  regulation 
is  found  in  33  CFR  100.104. 

Dated:  May  26. 1992. 

).D.  Sipes, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 

(FR  Doc.  92-13202  Filed  6-4-92;  8:45  am) 
BILUNO  CODE  4910-14-M 


46  CFR  Part  401 
(CGO  89-104] 

RIN  2115-A047 

Great  Lakes  Pilotage  Rates 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  amends  the 
Great  Lakes  Pilotage  regulations  by 
increasing  the  basic  pilotage  rates  on  an 
interim  basis  by  14  percent  in  District  1, 
21  percent  in  District  2,  and  10  percent  in 
District  3.  These  rate  adjustments  are 
designed  to  increase  the  revenue 
received  by  the  pilot  organizations  so  as 
to  increase  pilot  compensation,  pending 
development  of  a  permanent  rate 
methodology. 

EFFECTIVE  DATE:  June  5, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Scott  Poyer,  Project  Manager,  Office 
of  Marine  Safety,  Security  and 
Environmental  Protection,  (G-MVP/12). 
room  1210,  U.S.  Coast  Guai^ 
Headquarters.  2100  Second  Street  SW., 
Washington.  DC  20593-0001,  (202)  267- 
624a 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  rule  are:  Mr.  Scott  Poyer, 
Project  Manager,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  and  Mr.  Nicholas  Grasselli, 
Project  Counsel.  Office  of  Chief  Counsel. 

Regulatory  History 

On  December  6, 1991,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  Great  Lakes 


z 
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Pilotage  Rates  in  the  Federal  Register 
(56  FR  69911).  The  Coast  Guard  received 
15  letters  commenting  on  the  proposal. 

A  public  hearing  was  not  requested  and 
one  was  not  held. 

Background  and  Purpose 

The  last  rate  increase  for  District  2 
was  in  April  1985  (50  FR  7177),  and  the 
last  rate  increase  for  Districts  1  and  3 
was  in  May  1987  (52  FR  11468).  Since  the 
last  rate  increases  a  1988  Department  of 
Transportation  (DOT)  Pilotage  Study 
and  a  December  14, 1990  DOT  Inspector 
General's  (IG)  Audit  Report  revealed 
weaknesses  in  accounting  for  the 
expenses  incurred  by  the  pilotage 
associations  and  the  need  to  formally 
establish  the  factors  considered  in 
establishing  pilotage  rates. 

On  April  25. 1990,  the  Coast  Guard 
published  a  Hnal  rule  (55  FR  17580) 
establishing  improved  audit 
requirements  and  the  guidelines  and 
procedures  to  be  followed  in 
ratemaking.  The  Coast  Guard  is 
developing  standardized  procedures  for 
evaluating  future  pilotage  rate 
adjustment  requests,  and  expects  that  it 
could  take  up  to  a  year  to  revise  the- 
pilotage  ratemaking  methodology. 

The  Coast  Guard  has  determined  that 
an  interim  increase  in  the  pilotage  rates 
is  necessary  because  actual  pilot 
compensation  is  below  present  target 
levels. 

Title  46  U.S.C  9305  provides  that  the 
Secretary  of  Transportation,  subject  to 
the  concurrence  of  the  Secretary  of 
State.  *  *  may  make  agreements 
with  the  appropriate  agency  of  Canada 
to  *  *  *  prescribe  joint  or  identical  rates 
and  charges  *  *  The  latest 
Memorandum  of  Arrangements  between 
Canada  and  the  United  States  specifies 
that  “(tjhe  Secretary  [of  Transportation] 
and  the  Minister  [of  *rransportl  will 
arrange  for  the  establishment  of 
regulations  imposing  identical  rates 
*  *  Consequently,  both  U.S.  and 
Canadian  pilotage  rates  were  nominally 
identical  until  1986.  Uniform  rates  are 
required  by  the  agreement  with  Canada 
Uniform  rates  are  also  important  from 
the  standpoint  of  predictable  costs  for 
vessels  requiring  pilotage.  However, 
there  are  dmerences  in  the  cost  bases 
and  in  the  operating  organizations  of  the 
U.S.  and  Canadian  pilots,  particularly 
with  regard  to  pilot  compensation. 

These  differences,  as  well  as  the  need 
for  U.S.  and  Canadian  uniformity,  will 
be  taken  into  account  when  revising  the 
pilotage  ratemaking  methodology. 

The  intent  of  this  Hnal  rule  is  to  assure 
that  this  rate  adjustment  will  result  in 
increased  compensation  for  the  pilots. 
Accordingly,  the  Coast  Guard  expects 
the  pilot  associations  to  make  every 


effort  to  ensure  that  the  rate  increases 
will  be  used  to  increase  pilot 
compensation.  Because  the  shipping 
season  has  already  commenced,  the 
Coast  Guard  finds  good  cause  to  make 
this  rule  effective  upon  publication  in 
accordance  with  5  U.S.C.  553(d). 

Discussion  of  Comments  and  Changes 

A  total  of  15  written  comments  were 
received.  Many  of  the  comments 
addressed  not  only  the  increase  in  the 
basic  pilotage  rates,  but  also  pilotage  in 
general.  While  information  on  pilotage 
in  general  is  appreciated,  this  section 
discusses  only  those  comments  dealing 
with  the  ratemaking  and  the  changes  to 
the  NPRM  of  December  6, 1991. 

Three  comments  addressed  the 
NPRM's  calculation  of  expenses  for 
District  1.  Review  of  these  comments 
revealed  that  three  categories  of 
expenses  were  inadvertently  omitted 
from  the  District  1  total  expense  figure 
contained  in  that  NPRM.  These 
expenses  included  Federal  Insurance 
Contribution  Act  (FICA)  taxes. 
Workmen's  Compensation  coverage, 
and  some  travel  expenses.  These 
pilotage  expenses  for  District  1  are 
incurred  by  the  pilots  individually  rather 
than  by  the  pilotage  Association  in 
District  1,  and  are  not  reflected  in  the 
Association's  financial  records  in 
District  1.  Therefore,  these  expenses 
were  inadvertently  omitted  from  the 
calculations.  A  detailed  examination  of 
these  omitted  expenses  showed  that  the 
total  of  omitted  expenses  is  $85,097.  This 
total  consists  of  $^.803  for  FICA 
expenses,  $12,294  for  locally  available 
Workmen's  Compensation  coverage, 
and  $49,000  for  travel  expenses  that 
were  individually  paid.  As  a  result,  the 
total  of  $85,097  was  added  to  the 
operating  expenses  taken  from  the  1989 
United  States  Coast  Guard  (USCG) 
audit  of  the  St.  Laivrence  Seaway  Pilots 
Association  of  $504,708.  minus  the 
expenses  found  to  be  unreasonable/ 
unsupported  in  the  1989  DOT  IG  audit  of 
$59,622.  This  results  in  total  estimated 
operating  expenses  of  $530,183.  rather 
than  the  $470,770  contained  in  the 
NPRM  of  December  6, 1991.  Making  this 
change  results  in  an  increase  of  14%  in 
the  basic  pilotage  rates  for  District  1, 
instead  of  9%  as  originally  put  forth  in 
the  NPRM  of  December  6. 1991. 

Five  comments  questioned  the 
calculations  of  allowable  expenses  used 
in  the  ratemaking.  There  comments 
indicated  that  more  expenses  should  be 
allowed.  Two  comments  indicated  that 
fewer  expenses  should  be  allowed,  and 
the  current  oversight  of  expenses  should 
be  considerably  more  strict.  This  subject 
will  be  thorou^ly  considered  during  the 
upcoming  review  of  the  ratemaking 


methodology.  Further  comments  on  this 
subject  will  be  sought  at  that  time. 
However,  for  the  purposes  of  this 
interim  rate  increase,  the  Coast  Guard 
considers  the  allowed  expenses  to  be 
reasonable. 

Six  comments  questioned  the  method 
in  which  pilot  compensation  is  targeted 
to  equal  the  average  compensation 
received  by  masters  and  chief  mates  on 
U.S.  Great  Lakes  vessels.  Each  comment 
that  offered  an  alternative  offered  a 
different  alternative  for  new  targets  or 
redesignation  of  current  targets.  This 
subject  has  been  the  topic  of  numerous 
studies,  most  recently  the  Great  Lakes 
Pilotage  Study  Final  Report  of  December 
7, 1988  by  the  U.S.  Department  of 
Transportation  (DOT).  This  study 
concluded  that  the  present  pilot 
compensation  targets  are  appropriate. 

Two  comments  question^  the 
definitions  of  designated  and 
undesignated  waters  used  in  the  NPRM 
of  December  6. 1991.  These  definitions 
were  established  by  Presidential 
Proclamation  No.  3385,  June  10. 1968,  33 
FR  8535,  and  are  not  subject  to  Coast 
Guard  interpretation. 

Four  comments  expressed 
dissatisfaction  with  the  method  of  the 
current  ratemaking  procedure.  These 
comments  will  be  considered  in  the 
upcoming  review  of  the  ratemaking 
procedures.  However,  as  written  in  the 
NPRM  of  December  6. 1991,  the  rate 
increases  contained  in  this  rule  are 
meant  as  an  interim  measure  until  a  new 
ratemaking  procedure  is  developed. 

Fifteen  comments  addressed  the 
amount  of  the  rate  increase.  Seven 
comments  said  the  increase  was  too 
low.  Two  comments  said  the  increase 
was  too  high.  Two  comments  supported 
the  rate  increase.  Four  comments  did 
not  oppose  the  rate  increase.  Given  this 
wide  disparity  of  opinion  between  those 
who  pay  pilotage  fees  and  those  who 
receive  pilotage  fees,  the  Coast  Guard 
considers  the  interim  rate  increase  to  be 
fair  to  ail  parties  involved. 

Three  comments  questioned  the 
methods  that  are  used  to  calculate  the 
number  of  pilots  that  should  be 
employed  in  each  District.  One  comment 
was  that  too  many  bridge  hours  are 
required  for  River  pilots,  and  two 
comments  indicated  that  the 
calculations  did  not  take  into  account 
surges  in  traffic,  illness,  rest  periods, 
and  other  factors  which  would  require 
more  pilots.  The  method  used  to 
calculate  the  number  of  pilots  for 
ratemaking  purposes  was  considered  in 
detail  in  the  DOT  Great  Lakes  Pilotage 
Study  Final  Report,  published  December 
7, 1988.  That  study  concluded  that  the 
pilot  workload  standard  of  1000  hours 
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per  pilot  per  season  for  designated 
waters  was  appropriate,  and  that  the 
pilot  workload  standard  for 
undesignated  waters  be  reduced  by  200 
to  1800  bridge  hours  per  pilot  per 
season.  In  this  rulemaking,  the  Coast 
Guard  used  1000  hours  for  designated 
waters  and  1800  hours  for  undesignated 
waters. 

Four  comments  addressed  the  timing 
of  the  rate  increase  and  the  length  of  the 
comment  period  on  the  NPRM  of 
December  6, 1991.  Two  comments 
requested  that  the  comment  period  be 
lengthened  or  the  rate  increase  be 
delayed.  Two  comments  requested  that 
this  rate  increase,  and  the  process  for 
future  rate  adjustments,  be  accelerated. 
In  light  of  the  length  of  time  since  the 
previous  rate  increases,  and  the  steadily 
decreasing  compensation  received  by 
most  pilots,  the  Coast  Guard  believes 
that  further  delay  in  this  interim 
increase  would  not  serve  the  interests  of 
the  maritime  community  of  the  Great 
Lakes. 

Two  comments  suggested  that  District 
1  should  be  divided  into  separate  Lake 
and  River  Districts,  rate  increases 
should  be  separate  for  each  area,  or 
Lake  Pilots  should  be  fully  registered. 
These  comments  will  be  considered  in 
the  upcoming  review  of  the  rulemaking 
process.  However,  as  written  in  the 
NPRM  of  December  6, 1991,  the  rate 
increases  contained  in  this  rule  are 
meant  as  an  interim  measure  until  a  new 
ratemaking  procedure  is  developed. 

Regulatory  Evaluation 

This  final  rule  is  not  considered  to  be 
major  under  Executive  Order  12291,  but 
is  significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR 11040,  February  26, 
1979).  Therefore,  the  Coast  Guard  has 
determined  that  a  Regulatory  Impact 
Analysis  under  Executive  O^er  12291  is 
not  required.  Furthermore,  because  the 
Coast  Guard  expects  the  regulatory 
impact  of  this  final  rule  to  be  minimal,  a 
separate  draft  Regulatory  Evaluation 
has  not  been  prepared.  Ihe  primary 
impact  of  this  rate  adjustment  will  be  in 
1992.  Since  the  pilotage  fees  represent 
only  about  3%  of  total  shipping  costs, 
this  would  result  in  an  approximate  one- 
half  percent  increase  in  total  shipping 
costs,  which  should  not  have  a 
significant  impact  on  Great  Lakes 
shipping. 

Small  Entities 

As  discussed  above,  the  Coast  Guard 
expects  the  impact  of  this  rule  to  be 
minimal.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  se^.)  that  this  final  rule  will  not  have 


a  significnt  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  that  this  nile  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  This  final  rule  increases 
the  Great  Lakes  basic  pilotage  rates  on 
an  interim  basis  pending  development  of 
a  new  ratemaking  methodology.  The 
authority  to  regulate  concerning  Great 
Lakes  pilotage  rates  is  delegated  to  the 
Coast  Guard  by  the  Secretary  of 
Transportation,  whose  authority  is 
committed  by  statute.  Furthermore, 
since  vessel  traffic  in  the  Great  Lakes 
tends  to  move  between  U.S.  ports  in  the 
national  marketplace,  pilotage 
regulations  for  the  Great  Lakes  is  a 
matter  for  which  regulations  should  be 
of  national  scopm  to  avoid  unreasonably 
burdensome  variances.  Therefore,  by 
adopting  this  final  rule,  the  Coast  Guard 
is  preempting  State  action  addressing 
the  same  subject  matter. 

Envoronmeht 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  section  2.B.2. 
of  Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  enviitmmental  documentation. 
This  action  is  an  administrative  action 
solely  involving  the  fees  charged  for 
existing  services  and  clearly  has  no 
environmental  impact. 

List  of  Subjects  in  46  CFR  Part  401 

Administrative  practice  and 
procedures.  Great  Lakes,  Navigation 
(water).  Penalties,  Reporting  and 
recordkeeping  requirements.  Seamen. 

PART  401— (AMENDED] 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  part 
401  of  title  46  of  the  Code  of  Federal 
Regulations  as  follows. 

1.  The  authority  citation  for  part  401 
continues  to  read  as  follows: 

Authority:  46  U.S.C  6101,  7701, 8105, 9303, 
9304;  49  CFR  1.45, 1A6;  section  401.105  also 
issued  under  the  authority  of  44  U.S.C  3507. 

2.  Section  401.405  is  revised  to  read  as 
follows: 


S  401.405  Basic  rates  and  charges  on 
designated  waters. 

Except  as  provided  in  {  401.420,  the 
following  basic  rates  are  payable  for  all 
services  and  assignments  performed  by 
U.S.  registered  pilots  in  the  areas 
descril^d  in  §  401.300. 

(a)  District  1: 

(1)  For  passage  through  the  District  or 
any  part  thereof,  $11.76  for  each  statute 
mile,  plus  $157  for  each  lock  transited, 
but  with  a  minimum  basic  rate  of  $343 
and  a  maximum  basic  rate  for  a  through 
trip  of  $1,507. 

(2)  For  a  movage  in  any  harbor,  $516. 

(b)  District  2: 

(1)  Southeast  Shoal  to  Toledo  or  any 
point  on  Lake  Erie  west  of  Southeast 
Shoal.  $754. 

(2)  Between  points  on  Lake  Erie  west 
of  Southeast  Shoal,  $445. 

(3)  Southeast  Shoal  to  Port  Huron 
Change  Point  or  any  point  on  the  St. 

Clair  River  when  pilots  are  not  changed 
to  the  Detroit  Pilot  Boat,  $1,313. 

(4)  Southeast  Shoal  to  Detroit/ 
Windsor  or  any  point  on  the  Detroit 
River.  $754. 

(5)  Southeast  Shoal  to  the  Detroit  Pilot 
Boat,  $546. 

(6)  Toledo  or  any  point  on  Lake  Erie 
west  of  Southeast  Shoal  to  the  Port 
Huron  Change  Point,  when  pilots  are  not 
changed  at  the  Detroit  Pilot  Boat,  $1,521. 

.  (7)  Toledo  or  any  point  on  Lake  Erie 
west  of  Southeast  Shoal  to  Detroit/ 
Windsor  or  any  point  on  the  Detroit 
River,  $979, 

(8)  Toledo  or  any  point  on  Lake  Erie 
west  of  Southeast  Shoal  to  the  Detroit 
Pilot  Boat.  $754. 

(9)  Detroit/Windsor  to  any  point  on 
the  Detroit  River  and  between  points  on 
the  Detroit  River,  $445. 

(10)  Detroit/Windsor  or  any  point  on 
the  Detroit  River  to  the  Port  Huron 
Change  Point  or  any  point  on  the  St. 
Clair  River,  $987. 

(11)  Detroit  Pilot  Boat  to  any  point  on 
the  St.  Clair  River,  $987. 

(12)  Detroit  Pilot  Boat  to  Port  Huron 
Change  Point,  $767. 

(13)  Between  points  on  the  St  Clair 
River,  $445. 

(14)  Port  Huron  Change  Point  to  any 
point  on  the  St  Clair  River,  $546. 

(c)  District  3: 

(1)  Between  the  southerly  limit  of  the 
district  and  the  northerly  l^t  of  the 
district  or  the  Algoma  Steel  Corporation 
Wharf  at  Sault  Ste.  Marie,  Ontario, 
$1,242. 

(2)  Between  the  southerly  limit  of  the 
District  and  Sault  Ste.  Marie,  Ontario  or 
any  point  in  Sault  Ste.  Marie,  Ontario 
other  than  the  Algoma  Steel  Corporation 
Wharf,  $1,042. 
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(3)  Between  the  northerly  limit  of  the 
District  and  Sault  Ste.  Marie,  Ontario, 
including  the  Algoma  Steel  Corporation 
Wharf,  or  Sault  Ste.  Marie,  Michigan, 
$468. 

(4)  For  a  movage  in  any  harbor.  $468. 

3.  Section  §  401.410  is  revised  to  read 
as  follows: 

§  401.410  Basic  rates  and  charges  on 
undesignated  waters. 

(a)  Except  as  provided  in  §  401.420 
and  subject  to  paragraph  (c)  of  this 
section,  the  basic  rates  for  each  6  hour 
period  or  part  thereof  that  a  U.S.  pilot  is 
on  board  a  ship  in  the  undesignated 
waters  are: 

(1)  In  Lake  Ontario,  $277. 

(2)  In  Lake  Erie,  $322. 

(3)  In  Lakes  Huron,  Michigan,  and 
Superior,  $251. 

(b)  Each  time  a  U.S.  pilot  performs  the 
docking  or  undocking  of  a  ship  in 
undesignated  waters  there  is  an 
additional  charge  of: 

(1)  In  District  1,  $264. 

f2)  In  District  2.  $248. 

(3)  In  District  3.  $239. 

(c)  For  assignments  performed  by  U.S. 
pilots  between  Buffalo  and  any  point  on 
the  Niagara  River  below  the  Black  Rock 
Lock,  the  basic  rate  payable  is,  $633. 

4.  Section  401.420  is  revised  to  read  as 
follows: 

§  401.420  Cancellation,  delay  or 
interruption  in  rendition  of  services. 

(a]  Except  as  provided  in  this 
paragraph,  whenever  the  passage  of  a 
ship  is  interrupted  and  the  services  of  a 
U.S.  pilot  are  retained  during  the  period 
of  the  interruption  or  when  a  U.S.  pilot  is 
detained  on  board  a  ship  after  the  end  of 
an  assignment  for  the  convenience  of 
the  ship,  the  ship  shall  pay  an  additional 
charge  calcidated  on  a  basic  rate  of  $46 
for  each  hour  or  part  of  an  hour  during 
which  each  interruption  or  detention 
lasts  with  a  maximum  basic  rate  of  $727 
for  each  continuous  24  hour  period 
during  which  the  interruption  or 
detention  continues.  There  is  no  charge 
for  an  interruption  or  detention  caused 
by  ice.  weather  or  traffic,  except  during 
the  period  beginning  the  Ist  of 
December  and  ending  on  the  8th  of  the 
following  April.  No  charge  may  be  made 
for  an  interruption  or  detention  if  the 
total  interruption  or  detention  ends 
during  the  6  hour  period  for  which  a 
charge  has  been  made  under  §  401.410. 

(b)  When  the  departure  or  movage  of 
a  ship  for  which  a  U.S.  pilot  has  been 
ordered  is  delayed  for  the  convenience 
of  the  ship  for  more  than  one  hour  after 
the  U.S.  pilot  reports  for  duty  at  the 
designated  boarding  point  or  after  the 
time  for  which  the  pilot  is  ordered, 
whichever  is  later,  the  ship  shall  pay  an 


additional  charge  calculated  on  a  basic 
rate  of  $46  for  each  hour  or  part  of  an 
hour  including  the  Hrst  hour  of  the  delay, 
with  a  maximum  basic  rate  of  $727  for 
each  continuous  24  hour  period  of  the 
delay. 

(c)  When  a  U.S.  pilot  reports  for  duty 
as  ordered  and  the  order  is  cancelled, 
the  ship  shall  pay: 

(1)  A  cancellation  charge  calculated 
on  a  basic  rate  of  $275; 

(2)  A  charge  for  reasonable  travel 
expenses  if  the  cancellation  occurs  after 
the  pilot  has  commenced  travel;  and 

(3)  If  the  cancellation  is  more  than  one 
hour  after  the  pilot  reports  for  duty  at 
the  designated  boarding  point  or  after 
the  time  for  which  the  pilot  is  ordered, 
whichever  is  later,  a  charge  calculated 
on  a  basic  rate  of  $46  for  each  hour  or 
part  of  an  hour  including  the  first  hour, 
with  a  maximum  basic  rate  of  $727  for 
each  24  hour  period. 

5.  Section  401.428  is  revised  to  read  as 
follows: 

§  40 1 .428  Basic  rates  and  charges  for 
carrying  a  U.S.  pilot  beyond  normal  change 
point  or  for  boarding  at  other  than  the 
normal  boarding  point 

If  a  U.S.  pilot  is  carried  beyond  the 
normal  change  point  or  is  unable  to 
board  at  the  normal  boarding  point,  the 
ship  shall  pay  at  the  rate  of  $281  per  day 
or  part  thereof,  plus  reasonable  travel 
expenses  to  or  from  the  pilot’s  base. 
These  charges  are  not  applicable  if  the 
ship  utilizes  the  services  of  the  pilot 
beyond  the  normal  change  point  and  the 
ship  is  billed  for  these  services.  The 
change  points  to  which  this  section 
applies  are  designated  in  §  401.450. 

Dated:  June  2, 1992. 

Martin  H.  Daniell, 

Vice  Admiral,  U.S.  Coast  Guard  Acting 
Commandant 

[FR  Doc.  92-13330  Filed  6-3-92;  12:27  pm) 
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National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  87-10;  Notice  5] 

BIN  2127-AE14 

Federal  Motor  Vehicle  Safety 
Standards;  Power<Operated  Window, 
Partition,  and  Roof  Panel  Systems 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule;  response  to  petitions 
for  reconsideration. 

summary:  In  response  to  petitions  for 
reconsideration  of  a  final  rule  published 


in  the  Federal  Register  (56  FR  15290)  on 
April  16, 1991,  this  final  rule  amends 
Federal  Motor  Vehicle  Safety  Standard 
No.  118,  Power-operated  window, 
partition,  and  roof  panel  systems.  The 
final  rule  provides  additional  flexibility 
to  manufacturers,  clarifies  the 
requirements,  and  delays  by  one  year 
the  effective  date  for  the  extension  of 
the  Standard  to  cover  power-operated 
roof  panels. 

DATES:  Effective  Date;  The  changes 
made  in  this  rule  are  effective 
September  1, 1992.  Vehicles 
manufactured  before  September  1, 1992 
may  comply  with  the  changes  made  in 
this  rule. 

Petitions  for  Reconsideration:  Any 
petitions  for  reconsideration  of  this  rule 
must  be  received  by  NHTSA  no  later 
than  July  6, 1992. 

addresses:  Petitions  for 
reconsideration  must  refer  to  the  docket 
and  notice  numbers  set  forth  at  the 
beginning  of  this  notice  and  be 
submitted  to  the  following: 
Administrator,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Docket  hours  are  9:30  a.m.  to  4 
p.m.,  Monday  through  Friday.  It  is 
requested,  but  not  required,  that  10 
copies  of  the  petition  be  submitted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Patrick  Boyd,  Office  of  Vehicle 
Safety  Standards,  NRM-11,  NHTSA,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Mr.  Boyd’s  telephone  number  is 
(202)  366-6346. 

SUPPLEMENTARY  INFORMATION: 
Background 

At  present.  Standard  No.  118  is  titled 
Power-operated  window  systems  (49 
CFR  571.118).  The  purpose  of  the 
standard  is  to  minimize  the  risk  of 
personal  injury  that  may  result  if  a 
person  is  caught  between  a  closing 
power-operated  window  and  the 
window  frame.  The  agency’s  experience 
is  that  children  are  the  group  of  people 
most  likely  at  risk  from  inadvertent  or 
unsupervised  operation  of  power 
windows. 

On  April  6, 1990,  the  agency  published 
in  the  Federal  Register  (55  FR  12871)  a 
notice  of  proposed  rulemaking  (NPRM) 
to  amend  Standard  No.  118.  Among 
other  things,  the  agency  proposed  to: 
extend  the  standard’s  coverage  to  apply 
to  power  operated  roof  panel  systems, 
add  force  requirements  for  key- 
activated  systems  located  on  the 
exterior  of  the  vehicle,  and  permit  non¬ 
key  locking  systems  on  the  vehicle 
exterior  and  remote  control  systems. 
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On  April  16, 1991,  the  agency 
published  in  the  Federal  Register  (56  FR 
15290)  a  final  rule  amending  the 
standard.  The  standard's  requirements 
were  extended  to  cover  power-operated 
roof  panels.  It  had  previously  applied 
only  to  power  windows  and  power 
partition  systems.  A  new  requirement 
was  established  for  key-activated  power 
window/partition/roof  panel  control 
systems  located  on  the  vehicle  exterior. 
Such  systems,  which  previously  had 
been  permitted,  were  now  required  to 
either  have  an  operating  control  that 
must  be  continuously  activated  by  the 
user,  or  to  have  an  automatic  reversal 
mechanism  that  reverses  window/ 
partition/roof  panel  direction  upon  the 
window/partition/roof  panel  meeting  an 
obstruction  while  closing.  The  final  n^e 
also  newly  permitted  non-key  locking 
systems  on  the  exterior  of  the  vehicle, 
which  were  required  to  meet  the  same 
requirements  as  key-activated  systems 
located  on  the  vehicle  exterior.  Finally, 
the  final  rule  newly  permitted  remote 
control  devices  for  power  window/ 
partition  operation.  Such  devices  were 
required  to  either  be  incapable  of 
operating  from  a  distance  of  more  than 
20  feet  from  the  vehicle,  or  to  have  an 
automatic  reversal  mechanism.  The 
same  requirements  were  established  for 
remote  control  devices  for  power  roof 
panel  operation. 

In  response  to  the  final  rule,  the 
agency  received  three  timely  petitions 
for  reconsideration,  from  Prospects 
Corporation,  the  Rover  Group,  Ltd.  and 
the  Association  of  International 
Automobile  Manufacturers  (AIAM). 
NHTSA  also  received  submissions  from 
the  International  Sunroof  Institute  (ISl) 
and  General  Motors  Corporation  (GM). 
The  latter  two  submitters  each 
apparently  considered  its  document  to 
be  a  petition  for  reconsideration. 
However,  because  the  documents  were 
submitted  after  the  filing  deadline 
established  in  49  CFR  533.35,  the  agency 
is  treating  them  as  petitions  for 
rulemaking  (See  49  CFR  part  552). 

In  responding  to  the  petitions  for 
reconsideration,  the  agency  has, 
however,  been  able  to  address  the 
issues  raised  in  the  petitions  for 
rulemaking,  since  the  late  petitions 
raised  issues  related  to  those  presented 
in  the  petitions  for  reconsideration. 
Therefore,  this  notice  responds  to  both 
the  petitions  for  reconsideration  and  the 
petitions  for  rulemaking. 

The  agency  now  turns  to  addressing 
the  issues  raised  by  the  petitioners. 

Automatic  Reversal  Safety  Feature 

Standard  No.  118,  as  amended  in  the 
April  1991  final  rule,  permits  power 
window/partition/roof  panel  systems  to 


be  closed  only  under  specified 
circumstances.  As  indicated  above,  one 
option  manufacturers  may  select  for 
power  control  systems  on  the  exterior  of 
the  vehicle  and  remote  control  systems 
is  to  provide  an  automatic  reversal 
mechanism  that  reverses  window/ 
partition/roof  panel  direction  upon  the 
window/partition/roof  panel  meeting  an 
obstruction  while  closing.  The 
regulatory  text  related  to  this  option,  as 
set  forth  in  the  April  1991  final  rule, 
reads  as  follows: 

S5.(a)  Notwithstanding  S4,  power  %vindow, 
partition  or  roof  panel  systems  which,  while 
closing,  reverse  direction  when  they  meet  a 
resistive  force  of  22  pounds  or  more  from  a 
solid  cylinder  of  4  to  200  mm  in  diameter  and 
open  to  at  least  200  mm.  may  close: 

(1)  Upon  the  one-time  activation  of  a 
locking  system  on  the  exterior  of  the  vehicle, 

(2)  Upon  the  one-time  activation  of  any 
remote  actuation  device,  or 

(3)  Upon  continuous  activation  of  any 
remote  actuation  device  capable  of  closing 
the  power  window,  partition  or  roof  panel 
from  a  distance  of  more  than  20  feet  from  the 
vehicle. 

(b)  The  4  to  200  mm  dimension  cited  in 
S5(a)  is  measured  from  the  window  or  panel’s 
leading  edge  to  the  daylight  ojjening. 

1.  Circumstances  For  Closing  When 
Reversal  Feature  is  Provide 

Petitions  submitted  by  Prospects  and 
GM  argue  that  the  permissible 
circumstances  for  the  closing  of  a 
window,  partition  or  roof  panel  with  a 
reversal  feature  are  overly  narrow. 
Prospects  requested  that  the  standard 
permit  the  closing  of  windows  equipped 
with  its  “intelligent  control  system.” 
With  this  system,  drivers  could  leave 
windows  open  about  an  inch  when  they 
leave  their  vehicles.  The  windows 
would  shut  automatically  if  the  system 
detects  rain  falling.  Prospects  stated  that 
section  S5(a)(l)'s  reference  to  one-time 
activation  of  the  vehicle  locking  system 
could  be  interpreted  as  prohibiting  an 
automatic  power  window  system  from 
continuously  responding  to  signals  to 
close  (if  rain  should  fall  intermittently), 
in  the  event  the  window  or  sunroof  does 
not  actually  close.  GM  noted  that  in  the 
April  1991  final  rule.  S4  pertains  to 
supervised  power  window  closing  and 
S5  pertains  to  unsupervised  power 
window  closing.  GM  requested  that  the 
final  rule  be  amended  to  remove  the 
specified  circumstances  when  power 
windows  with  an  automatic  reversing 
safety  feature  are  permitted  to  close. 

Upon  reconsideration,  the  agency  has 
decided  not  to  restrict  closing  of  power- 
operated  window,  partition  and  roof 
panel  systems  which  include  an 
automatic  reverse  feature.  NHTSA 
believes  that  the  safety  concerns 
ordinarily  associated  with  unsupervised 


window  closing  modes  do  not  exist  if  an 
automatic  reverse  feature  is  provided. 
Even  if  a  child  places  his  or  her  fingers, 
arms  or  head  in  the  path  of  a  such  a 
closing  window,  the  automatic  reversal 
feature  would  prevent  serious  injuries. 
The  April  1991  final  rule  permitted 
certain  specified  unsupendsed  window 
closing  modes  if  an  automatic  reversal 
feature  was  provided.  However,  as 
evidence  by  the  petitions  for 
reconsideration,  manufacturers  would 
like  to  provide  a  number  of  other 
unsupervised  window  closing  modes. 
Upon  review,  the  agency  does  not  see 
any  safety  reason  why,  if  an  automatic 
reversal  featiu«  is  provided,  some 
unsupervised  window  closing  modes 
should  be  permitted  but  not  other 
modes.  Accordingly,  in  response  to  the 
petitions  for  reconsideration,  NHTSA  is 
amending  S5(a)  of  Standard  No.  118  to 
remove  restrictions  on  the 
circumstances  under  which  closing  is 
permitted  for  systems  equipped  with  an 
automatic  reversal  feature. 

2.  Size  of  Opening  to  Which  System 
Must  Reverse 

In  order  for  manufacturers  to  take 
advantage  of  compliance  options 
provided  for  systems  equipped  with  a 
reversal  feature,  they  must  ensure  their 
reverse  mechanisms  meet  specified 
criteria.  One  criterion  of  the  April  1991 
final  rule  was  that,  upon  reversal,  a 
power  window/partition/roof  panel 
must  open  to  “at  least  200  mm.”  Three 
petitioners.  Prospects.  Rover  and  ISI, 
raised  the  issue  of  how  that  requirement 
could  be  met  if  the  maximum  size  of  the 
opening  was  less  than  200  mm.  As  an 
example  of  a  system  that  may  be  unable 
to  comply  with  such  a  requirement. 
Rover  noted  that  pop-up  sunroofs 
typically  have  a  maximum  opening  of 
100  mm. 

Prospects  stated  a  concern  about 
opening  to  200  mm  because  of  security 
considerations.  As  previously  noted. 
Prospects'  “intelligent  control  system" 
permits  windows  to  be  open  about  an 
inch  but  automatically  shuts  the 
windows  if  the  system  detects  rain 
falling.  Prospects  stated  that  a  design 
which  caused  the  windows  to  open  to 
200  mm  upon  meeting  an  obstacle  while 
closing  would  compromise  the  vehicle's 
security,  since  a  200  mm  opening  would 
be  large  enough  to  permit  a  person  to 
gain  access  to  the  vehicle  interior.  It 
recommended  amending  the  language  of 
S5(a)  to  require  opening  “to  at  least  the 
same  original  position  prior  to  the 
automatic  closing."  The  petitioner 
argued  that  if  a  person's  fingers,  arms  or 
head  could  be  moved  into  an  open 
window  or  sunroof  area  prior  to  the 
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automatic  closing,  they  could  be  moved 
out  of  the  same  area  when  the  window 
glass  or  roof  panel  is  reopened  to  the 
same  position. 

The  agency  agrees  with  petitioners 
that  the  size  of  the  opening  upon 
reversal  should  be  reconsidered.  Both 
issues  that  were  raised,  the  impossibility 
of  complying  with  the  200  mm 
requirement  for  some  power-operated 
systems,  and  security  considerations, 
are  valid.  Therefore,  in  the  Hnal  rule,  the 
agency  retains  the  opening  to  200  mm 
criterion  as  one  alternative  and  adopts 
language  similar  to  that  proposed  by 
Prospects  as  another  alternative.  The 
agency  agrees  with  Prospects’  argument 
that  opening  to  the  position  prior  to 
initiation  of  closing  would  meet  the  need 
for  safety  in  this  area.  However,  the 
agency  believes  that  adopting  only  the 
language  proposed  by  Prospects  would 
be  too  restrictive,  since  it  would  require 
windows  and  panels  that  were  initially 
open  further  than  200  mm  to  return 
automatically  to  that  position. 

Therefore,  the  amendments  make  the 
criteria  less  restrictive  than  the  language 
adopted  in  the  April  1991  final  rule. 

3.  Resistive  Force  Specification 

Another  criterion  specified  in  the 
April  1991  final  rule  for  reversal 
mechanisms  is  that  such  systems  must 
reverse  direction  “when  they  meet  a 
resistive  force  of  22  pounds  or  more 
from  a  solid  cylinder  of  4  to  200  mm  in 
diameter." 

Prospects  stated  that  this  wording 
may  mean  that  windows  must  reverse  at 
the  actual  moment  of  contact.  Prospects 
expressed  its  concern  that  only  systems 
that  use  force  sensoring  to  control 
reversing  would  be  practical  for 
unsupervised  or  automatic  closing.  If 
this  were  the  case.  Prospects  believes 
that  systems  with  proximity  sensors  to 
detect  exposed  fingers,  which  reverse 
the  window  before  actual  contact 
(avoiding  resistive  force  in  the  solid 
cylinder  test),  would  not  be  permitted. 

NHTSA  notes  that  the  purpose  of  the 
resistive  force  specification  is  to  ensure 
that  reversal  takes  place  before  a  level 
of  force  occurs  that  causes  injury.  Thus, 
reversal  before  contact  would  obviously 
meet  this  safety  concern.  Since  the 
wording  of  the  April  1991  amendment 
appears  to  contemplate  that  reversal 
takes  place  after  contact,  the  agency  is 
revising  the  language  to  make  it  clear 
that  reversal  may  take  place  before 
contact  occurs. 

ISI  requested  a  review  of  the  resistive 
force  specification  as  applied  to  power 
operated  sunroof  panels.  ISI  stated  that 
because  sunroof  panels  are  equipped 
with  edge  frames  two  or  three  times  the 
thickness  of  glass,  sunroofs  should  be 


allowed  a  higher  resistive  based  on  the 
lower  contact  pressure  (force  per  unit 
area)  that  occurs  with  sunroofs  as 
compared  to  windows. 

NHTSA  does  not  agree  with  ISI’s 
argument  that  sunroof  panels  should  be 
permitted  a  higher  force  limit  simply 
because  they  result  in  lower  contact 
pressure  than  windows.  Standard  No. 
116's  focus  on  force  resulted  from  the 
agency's  review  of  an  investigation 
conducted  by  the  University  of 
Heidelberg  for  the  Kraftfahrt- 
Bundesmat,  the  German  governmental 
body  responsible  for  type  approval  of 
automotive  equipment.  The  university 
study  concluded  that  10  kg  (22  pounds) 
is  sufficient  to  strangle  an  infant  whose 
neck  is  caught  face  down  between  the 
window  edge  and  the  door  frame. 

NHTSA  believes  that  force  is  a  better 
predictor  of  the  risk  of  strangulation  and 
bone  breakage  than  pressure.  While  a 
pressure  specification  might  be  better 
than  force  for  predicting  cutting  injuries, 
window/partition/roof  panel  edges  are 
sufficiently  blunt  that  cutting  injuries  are 
not  a  significant  safety  concern. 

NHTSA  notes  that,  consistent  with  its 
policy  of  using  metric  measurements 
where  feasible,  the  agency  is  revising 
the  force  limit  from  22  pounds  to  100 
newtons  (22.48  pounds).  The  revised 
force  limit  is  identical  to  that  in  the 
German  Road  Traffic  Act,  which  was 
the  original  source  for  the  limit. 

4.  Test  Procedure 

In  specifying  that  reversal  systems 
must  reverse  direction  “when  they  meet 
a  resistive  force  of  22  pounds  or  more 
from  a  solid  cylinder  of  4  to  200  mm  in 
diameter,"  the  April  1991  final  rule 
provided  that  the  4  to  200  mm  dimension 
“is  measured  from  the  window  or 
panel’s  leading  edge  to  the  daylight 
opening." 

ISI  stated  that  a  standardized  means 
or  method  for  the  measurement  of  the 
reversing  pressure  should  be 
established.  That  organization  argued 
that  varying  measurement  methods  will 
otherwise  give  varying  and  likely  non- 
conforming  and  non-comparable  results. 

Some  petitioners  argued  that  further 
clarification  is  needed  for  the  term 
“daylight  opening."  Rover  noted  that  in 
the  April  IMl  final  rule,  NHTSA  had 
adopted  GM’s  recommendation  that  the 
window  opening  zone  be  measured 
between  the  top  edge  of  the  glass  and 
the  daylight  opening.  Rover  stated  its 
belief  that  for  a  window,  the 
measurement  would  be  the  top  edge,  as 
“this  would  be  the  part  which  is  usually 
substantially  horizontal."  However, 
Rover  stated  that  in  the  case  of  a  pop-up 
sun  roof,  “there  is  no  clear  ‘leading 
edge.’  ’’  In  order  to  clarify  this  point. 


Rover  provided  recommended  language 
to  amend  S5.(b)  so  that  the  force  is 
measured  at  a  point  “from  the  centerline 
of  the  maximum  width  of  the  panel  or 
window  to  the  daylight  opening." 

ISI  requested  a  clarification  of 
“daylight  opening"  with  respect  to 
sunroofs.  That  petitioner  noted  that  the 
opening  for  sunroofs  is  stepped,  causing 
the  outer  opening  to  be  somewhat  larger 
than  the  inner  opening.  It  stated  that  the 
inner  opening  should  be  of  primary 
concern,  as  that  is  the  point  at  which 
body  parts  of  vehicle  occupants  would 
Hrst  make  contact. 

NHTSA  agrees  that  clarification  is 
necessary  since  the  language  the  agency 
cited  as  rationale  for  the  wording  of  the 
final  rule  addresses  only  sliding 
windows  and  partitions,  not  hinged 
windows,  roof  panels,  or  partitions  that 
pop  up  or  pop  out.  Moreover,  there 
appears  to  be  some  ambiguity  even  in 
how  forces  in  side  windows  that  slide 
up  and  down  are  to  be  measured. 

The  agency  believes,  however,  that 
the  basic  requirement  is  relatively 
straightforward  and  that  a  detailed  test 
procedure  is  unnecessary.  In  essence, 
when  a  rod  from  4  mm  to  200  mm  in 
diameter  (representing  a  finger,  arm  or 
head)  is  placed  through  the  opening  of  a 
closing  power  window/partition/roof 
panel,  the  window/partition/roof  panel 
must  reverse  direction  without  exerting 
a  force  on  the  rod  exceeding  a  specified 
maximum. 

NHTSA  believes  that  the  following 
language  will  clarify  the  requirements: 

S5(a)  Notwithstanding  S4,  a  power 
operated  window,  partition  or  roof  panel 
system  may  close  if  it  is  capable  of  meeting 
the  following  requirements — 

(1)  while  closing,  the  window,  partition  or 
roof  panel  system  reverses  direction  before 
contacting,  or  before  exerting  a  force  of  100 
newtons  or  more  on,  any  rigid  circular 
cylindrical  rod  from  4  mm  to  200  mm  in 
diameter  (but  not  exceeding  the  size  of  the 
opening  at  the  test  location)  that  is  placed 
through  the  window,  partition  or  roof  panel 
system  opening  at  any  location  in  the  manner 
described  in  S5(b),  and 

(2)  upon  such  reversal,  opens  to  either  a 
position  that  permits  a  rigid  circular 
cylindrical  rod  that  is  200  mm  in  diameter  to 
be  placed  through  the  opening  at  the  same 
contact  point(s)  as  the  rod  described  in  (1).  or 
to  a  position  that  is  at  least  as  open  as  the 
position  at  the  time  closing  was  initiated. 

S5(b)  The  test  rod  is  placed  through  the 
window,  partition  or  roof  panel  opening  from 
the  inside  of  the  vehicle  such  that  the 
cylindrical  sirface  of  the  rod  contacts  any 
part  of  the  structure  with  which  the  window, 
partition  or  roof  panel  mates.  Typical 
placements  of  test  rods  are  illustrated  in 
Figure  1. 

While  the  agency  believes  that  this 
regulatory  text  is  clear,  it  is  including 
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Figure  1  in  the  standard  to  depict  typical 
placement  of  test  rods  for  sunroofs  and 
windows. 

NHTSA  notes  that  the  zone  where 
reversal  must  take  place  is  determined 
by  the  4  mm  to  200  mm  test  rods,  since 
the  cylindrical  surface  of  the  test  rod 
contacts  the  structure  with  which  the 
window,  partition  or  roof  panel  mates.  A 
200  mm  test  rod  similarly  determines  the 
amount  by  which  a  window/partition/ 
roof  panel  must  open  (if  it  opens  to  a 
position  less  open  than  when  closing 
was  initiated).  With  this  regulatory 
approach,  it  is  no  longer  necessary  to 
use  or  define  the  term  “daylight 
opening.” 

In  order  to  meet  the  requirement, 
reversal  must  take  place  when  a 
window/partition/rocf  panel  is  closing 
and  any  4  mm  to  200  mm  test  rod  is 
placed  through  any  part  of  the  aperture. 
The  agency  does  not  accept  a  suggestion 
by  Rover  that  force  be  measured  at  a 
single  point.  Depending  on  the  shape  of 
a  window/partition/roof  panel  and 
surrounding  structure,  the  force  at  one 
point  might  be  less  than  22  pounds  and 
the  force  at  another  point  several  times 
22  pounds.  For  a  hinged  sunroof,  for 
example,  the  force  at  points  close  to  the 
hinges  would  likely  be  much  higher  than 
the  force  at  points  farthest  from  the 
hinges.  Thus,  Rover’s  suggested 
amendment  would  not  ensure  that 
windows/partitions/roof  panels  reverse 
before  imposing  forces  that  Ooidd  cause 
serious  injury  to  the  Rogers  of  small 
children. 

With  respect  to  ISI's  statement  that 
the  inner  opening  of  a  stepped  sunroof 
should  be  of  primary  concern,  since  it  is 
the  point  at  which  body  parts  of  vehicle 
occupants  would  first  make  contact, 
NHTSA  notes  that  the  placement  of  a 
test  rod  through  a  window/partition/ 
roof  panel  opening  from  the  inside  of  a 
vehicle  closely  simulates  placing  a 
finger  or  arm  through  the  opening.  The 
forces  that  are  imposed  on  the  test  rod 
are  thus  the  same  ones  that  would  be 
imposed  on  a  tinger  or  arm.  Accordingly, 
the  test  procedure  ensures  that  reversal 
occurs  before  inappropriate  force  is 
imposed  on  Rngers  or  arms,  whether  at 
the  inner  opening  of  a  stepped  sunroof 
or  at  other  vehicle  parts. 

Since  the  placement  of  test  rods  and 
measurement  of  force  on  a  test  rod  are 
straightforward,  NHTSA  does  not  see 
any  need  to  define  a  special  test 
procedure. 

Remote  Actuation  Devices 

The  April  1991  final  rule  newly 
permitted  remote  actuation  devices  for 
power-operated  window  and  partition 
systems.  The  requirements  that  were 
established  in  this  area  were  also 


applied  to  power  roof  panel  systems. 
Such  devices  were  required  either  to  be 
incapable  of  operating  from  a  distance 
of  more  than  20  feet  from  the  vehicle,  or 
to  have  an  automatic  reversal 
mechanism. 

AIAM  requested  a  review  of  the  20 
foot  limitation.  That  petitioner  argued 
that  “RF’-type  remote  controls  cannot 
be  limited  to  20  feet  and  that  there  is  a 
question  whether  an  infi‘a-red  device 
can  reliably  be  limited  to  that  distance. 
AIAM  stated  that  it  did  not  know  of  any 
data  that  would  indicate  that  20  feet  is 
safe  and  30  or  40  not. 

NHTSA  notes  that  it  initially 
proposed  to  permit  remote  closing 
systems  only  if  an  automatic  reversal 
mechanism  was  provided.  However,  the 
agency  was  persuaded  by  commenters 
that  vehicles  using  a  line-of-sight  remote 
control  need  not  be  required  to  have  the 
automatic  reversal  feature.  The  agency 
concluded  that  a  line-of-sight  system 
with  a  20  foot  range  would  provide 
adequate  safeguards  against  injury, 
because  the  person  operating  the  remote 
control  would  be  close  enough  to  the 
vehicle  that  he  or  she  would  be  able  to 
see  whether  there  were  any  children 
near  a  closing  window/partition/roof 
panel.  NHTSA  stated  that  it  believed 
that  a  20  foot  range  would  provide 
adequate  convenience  while  still 
ensuring  that  the  operator  of  the  remote 
control  device  remained  close  to  the 
Vehicle.  56  FR 15294.  The  agency  notes 
that  while  it  contemplated  that  line-of- 
sight  remote  control  devices  would  be 
used  under  this  option,  the  regulatory 
language  did  not  specify  that  remote 
control  devices  be  line-of-sight  devices. 

Upon  reconsideration,  to  permit 
flexibility,  NHTSA  has  decided  that  a 
longer  operating  distance  of  35  feet  (11 
meters)  should  be  permitted  so  long  as 
operation  of  the  device  is  limited  to  line- 
to-sight.  The  agency  believes  that  the 
operators  of  remote  control  devices  can 
see  whether  children  are  in  the  vicinity 
of  the  vehicle  from  35  feet  so  long  as 
their  vision  is  unobstructed.  The  20  foot 
limitation  will  be  maintained  for  non- 
line-of-sight  devices.  In  keeping  with  the 
agency’s  policy  of  specifying  metric 
measurements  whenever  possible,  the 
final  rule  adopts  a  limitation  of  11 
meters.  The  final  rule  also  amends  the 
20  foot  limitation  for  non-line-of-sight 
operation  by  converting  it  into  a  metric 
measurement  of  6  meters. 

In  its  petition  for  reconsideration, 
AIAM  took  issue  with  NHTSA’s 
position,  set  forth  in  the  April  1991  final 
rule,  that  remote  actuation  devices  for 
power  operated  window  and  partition 
systems  were  precluded  by  Standard 
No.  118  prior  to  that  final  rule.  AIAM 
stated  that  “such  systems  are  now  in 


use”  and  are  used  to  remotely  operate 
power  windows,  sunroofs,  doorlocks 
emd  antitheft  systems.  AIAM  asked  for  a 
one  year  delay  in  the  effective  date, 
since,  according  to  that  organization, 
several  manufacturers  cannot  provide 
an  automatic  reversal  mechanism  or 
limit  operation  to  20  feet  by  the 
September  1992  elective  date. 

The  interpretation  issue  raised  by 
AIAM  was  specifically  addressed  by 
NHTSA  in  the  April  1991  final  rule,  in 
response  to  comments,  and  AIAM  has 
not  provided  any  new  arguments 
indicating  that  the  agency’s  position  is 
incorrect.  Therefore,  NHTSA  is  not 
revisiting  that  issue.  To  the  extent  that 
remote  actuation  devices  for  power 
operated  window  and  partition  systems 
are  currently  being  sold  that  are 
inconsistent  with  the  requirements  of 
the  April  1991  final  rule  and  today’s 
amendments,  NHTSA  will  address  them 
in  the  context  of  enforcement 
proceedings.  As  discussed  below, 
however,  NHTSA  has  decided  to  delay 
by  one  year  the  effective  date  for  the 
extension  of  Standard  No.  118’s 
requirements  to  roof  panel  systems,  to 
ensure  that  there  is  adequate  leadtime 
for  manufacturers  to  meet  the 
requirements  for  those  devices. 

Closing  From  Positions  Less  Than  4  mm 
Open 

As  discussed  above,  power  windows/ 
partitions/roof  panels  are  generally 
permitted  to  close  if  they  reverse 
direction  within  a  zone  defined  by  4  mm 
to  200  mm  test  rods  placed  through  the 
opening  such  that  the  longitudinal  edge 
of  the  test  rod  contacts  the  structure 
with  which  the  window/partition/roof 
panel  mates.  Thus,  such  reversal  is  not 
required  for  the  closing  of  a  window  that 
was  open  less  than  4  mm  before  it 
started  closing. 

CM  stated  that  it  has  been 
investigating  the  use  of  partially 
lowered  windows  as  a  means  of 
facilitating  door  closing  by  reducing 
interior  compartment  air  pressure  during 
door  closing.  GM’s  system  would  cause 
all  of  the  power  windows  to  lower 
slightly  when  the  first  door  was  opened, 
and  would  cause  all  power  windows  to 
close  automatically  when  the  last  door 
was  closed.  GM  stated  its  belief  that 
this  system  would  be  permitted  if  the 
windows  were  lowered  less  than  4  mm, 
but  requested  that  Standard  No.  118  be 
amended  to  specifically  permit  it. 

The  April  1991  final  rule  was 
concerned  about  closing  of  power 
windows,  partitions,  and  sunroofs 
within  the  range  of  4  mm  to  200  mm  from 
the  firame.  The  agency  believed  it  was 
within  this  range  that  fingers,  and  other 
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body  parts  of  children  would  be  at  risk 
of  being  caught.  NHTSA  did  not  apply 
the  reversal  requirement  to  windows 
opened  less  than  4  mm  prior  to  closing 
as  it  believed  such  openings  are  too 
small  to  pose  a  likely  danger  and 
because  unnecessary  automatic  reversal 
could  result  from  a  window's 
misalignment  or  obstruction  by  ice. 

Since  GM's  system  involves  openings  of 
a  size  the  agency  did  not  believe  poi^ 
a  safety  risk,  the  agency  agrees  that  the 
system  should  be  permitted. 

Since  it  is  not  clear  that  GM's  system 
is  permitted  under  the  April  1991  final 
rule,  the  agency  is  amending  the 
standard  to  indicate  that  it  permits 
automatic  closing  of  power  windows/ 
partitions/roof  panels  which  are  open 
less  than  4  mm  (at  all  locations  around 
their  perimeter). 

Closing  Between  Turning  Off  Ignition 
Key  and  Opening  Door 

One  of  the  specified  circumstances  for 
which  the  April  1991  final  rule  permits 
power-operated  windows/partitions/ 
roof  panels  to  close,  without  meeting 
any  other  requirements,  is  during  the 
interval  between  the  time  the  ignition 
key  is  turned  off  and  the  time  one  of  the 
front  vehicle  doors  is  opened.  ISl  stated 
that  some  power-operated  sunroofs  are 
designed  to  close  automatically  when 
the  ignition  is  turned  off.  That 
organization  expressed  concern  that  this 
closing  mode  may  not  be  permitted 
under  the  April  1991  final  rule  since  the 
sunroof  may  take  longer  to  close  than 
the  time  required  for  the  driver  to  open 
the  door.  ISI  therefore  requested  that 
consideration  be  given  to  “a  time  relier* 
for  sunroof  panels,  with  possibly 
inclusion  of  a  specific  reversing  pressure 
limit 

NHTSA  notes  that  the  provision 
permitting  closing  during  the  interval 
between  the  time  the  ignition  is  turned 
off  and  one  of  the  front  vehicle  doors  is 
opened  has  long  applied  to  power 
windows  and  partitions.  However,  this 
provision,  like  a  similar  one  permitting 
closing  when  the  ignition  key  is  in  the 
“on,’i  “start,"  or  “accessory"  provision 
did  not  contemplate  “automatic"  closing 
of  power  windows/partitions.  Instead, 
the  provisions  were  intended  to  limit  the 
times  when  typical  power  window 
controls  were  permitted  to  be  operable. 
While  the  standard  does  not  prohibit 
automatic  operation  during  these  times, 
the  agency  notes  that  “automatic" 
closing  of  power  windows/partitions/ 
roof  panels  (within  the  range  of  4  mm  to 
200  mm  fit>m  the  frame)  raises  different 
safety  issues  than  intentional  closing  by 
typical  power  controls.  For  example, 
before  and  during  intentional  closing  of 
9  window,  an  adult  is  likely  to  check 


whether  a  child  has  his  or  her  arms  or 
fingers  in  a  window  opening.  If  a 
window  closes  automatically,  however, 
a  supervising  adult  may  be  taken  by 
surprise  and  have  difficulty  reacting 
immediately  if  a  child  should  have  his  or 
her  fingers  in  the  opening. 

As  discussed  above,  automatic  closing 
of  sunroofs  is  permitted,  regardless  of 
timing,  if  a  reversal  feature  is  provided. 
Thus,  the  closing  mode  cited  by  ISI 
could  be  provided  for  a  simroof  design  if 
a  reversal  feature  was  also  included. 
Moreover,  as  indicated  above,  NHTSA 
has  decided  to  delay  by  one  year  the 
efiective  date  for  the  extension  Of 
Standard  No.  IIS's  requirements  to  roof 
panel  systems,  to  ensure  that  there  is 
adequate  leadtime  for  manufacturers  to 
meet  the  requirements  for  those  devices. 

Retitling  Standard  No.  118 

In  its  petition  for  reconsideration, 
AIAM  suggested  that  iUwould  be 
appropriate  to  amend  the  title  of  the 
standard  to  reflect  its  expanded 
applicability.  The  agency  concurs  with 
this  recommendation.  Accordingly. 
Standard  No.  118  is  now  retitled  as 
“Power-operated  w'indow,  partition  and 
roof  panel  systems." 

Effective  Dates 

The  changes  made  in  this  rule  are 
effective  September  1, 1992.  Vehicles 
manufactured  before  September  1. 1992 
may  comply  with  the  changes  made  in 
this  rule.  The  standard's  requirements 
for  power-operated  roof  panel  systems 
need  not  be  met  for  vehicles 
manufactured  before  September  1. 1993. 

Under  section  103(d)  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1392(d)).  whenever  a  Federal 
motor  vehicle  safety  standard  is  in 
effect  a  state  may  not  adopt  or  maintain 
a  safety  standard  applicable  to  the  same 
aspect  of  performance  which  is  not 
identical  to  the  Federal  standard. 

Section  105  of  the  Act  (15  U.S.C  1394) 
sets  forth  a  procedure  for  judicial  review 
of  final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Rulemaking  Analyses  and  Notices 

1.  Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  agency  has  considered  the  costs 
and  other  impacts  of  this  rule  and 
determined  that  the  rule  is  neither 
“major  ”  within  the  meaning  of 
Executive  Order  12291  nor  “significant” 


within  the  meaning  of  the  Department  of 
Transportation's  regulatory  procedures. 
This  rule  does  not  impose  new 
requirements  but  instead,  in  response  to 
petitions  for  reconsideration  of  a  final 
rule  published  in  April  1991,  provides 
additional  flexibility  to  manufacturers, 
clarifies  the  requirements,  and  delays  by 
one  year  the  effective  date  for  the 
extension  of  the  Standard  to  power- 
operated  roof  panels.  Therefore,  neither 
a  regulatory  impact  analysis  nor  a  full 
regulatory  evaluation  is  required. 

2.  Regulatory  Flexibility  Act 

NHTSA  has  analyzed  the  effects  of 
this  final  rule  on  small  entities  in 
accordance  with  the  Regulatory 
Flexibility  Act.  Based  on  that  analysis,  I 
hereby  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
indicated  above,  this  rule  does  not 
impose  new  requirements  but  instead 
provides  additional  flexibility  to 
manufacturers,  clarifies  existing 
requirements,  and  delays  by  one  year 
the  effective  date  for  the  extension  of 
the  Standard  to  cover  power-operated 
roof  panels.  Accordingly,  no  final 
regulatory  flexibility  analysis  has  been 
prepared. 

3.  Executive  Order  12612  (Federalism) 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
requirements  contained  in  Executive 
Order  12612,  and  the  agency  has 
determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

4.  National  Environmental  Policy  Act 

The  agency  has  considered  the 
environmental  implications  of  this  rule 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
has  determined  that  it  will  not 
significantly  affect  the  quality  of  the 
human  environment. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

PART  571— (AMENDED] 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  to  read  as 
follows: 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.a  1391, 1401, 1403, 1407; 
delegation  of  authority  at  49  CFR  1.50. 
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§571.118  [Amended]  ' 

Section  571.118  is  amended  to  read  as 
follows: 

2.  The  heading  of  §  571.118  is  revised 
to  read  as  follows: 

§571.118  Standard  No.  118;  Power-  ' 
operated  window,  partition,  and  roof  panel 
systems. 

3.  S2  is  revised  to  read  as  follows: 

*  «  *  •  # 

This  standard  applies  to  passenger 
cars,  multipurpose  passenger  vehicles, 
and  trucks  with  a  gross  vehicle  weight 
rating  of  10,000  pounds  or  less.  The 
standard’s  requirements  for  power- 
operated  roof  panel  systems  need  not  be 
met  for  vehicles  manufactured  before 
September  1. 1993. 

*  *  •  *  # 

4.  S4  is  amended  by  revising 
paragraph  (d)  and  adding  paragraphs  (f) 
and  (g)  as  follows: 

*  *  *  *  A 


(d)  Upon  continuous  activation  of  a 
remote  actuation  device,  provided  that 
the  remote  actuation  device  shall  be 
incapable  of  closing  the  power  window, 
partition  or  roof  panel  from  a  distance  of 
more  than  6  meters  from  the  vehicle; 

•  •  *  •  • 

(f)  If  the  window,  partition,  or  roof 
panel  is  in  a  static  position  before 
starting  to  close  and  in  that  position 
creates  an  opening  so  small  that  a  rigid 
circular  cylindrical  rod  that  is  4  mm  in 
diameter  cannot  be  placed  through  the 
opening  at  any  location  around  its  edge 
in  the  manner  described  in  S5(b). 

(g)  Upon  continuous  activation  of  a 
remote  actuation  device,  provided  that 
the  remote  actuation  device  shall  be 
incapable  of  closing  the  power  window, 
partition  or  roof  panel  if  the  device  and 
the  vehicle  are  separated  by  an  opaque 
surface  and  provided  that  the  remote 
actuation  device  shall  be  incapable  of 
closing  the  power  window,  partition  or 


roof  panel  from  a  distance  of  more  than 
11  meters  from  the  vehicle. 

5.  S5  is  amended  by  revising 
paragraphs  (a)  and  (b)  as  follows: 

S5(a)  Notwithstanding  S4.  a  power 
operated  window,  partition  or  roof  panel 
system  may  close  if  it  is  capable  of 
meeting  the  following  requirements — 

(1)  while  closing,  the  window, 
partition  or  roof  panel  system  reverses 
direction  before  contacting,  to  before 
exerting  a  force  of  100  newtons  or  more 
on.  any  rigid  circular  cylindrical  rod 
from  4  mm  to  200  mm  in  diameter  (but 
not  exceeding  the  size  of  the  opening  at 
the  test  location)  that  is  placed  through 
the  window,  partition  or  roof  panel 
system  opening  at  any  location  in  the 
manner  described  in  S5(b),  and 

BILUNO  CODE  4S10-S9-M 
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CYUNDRICAL  TEST  ROD 


SUNROOF  PANEL 


CYLINDRICAL  TEST  ROD 

INTERIOR 


SUNROOF 


Figure  1  -  Typical  Cylindrical  Test  Rods  Protruding 
through  Sunroof  and  Window  Daylight  Openings  . 
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(2)  upon  such  reversal,  opens  to  either 
a  position  that  permits  a  rigid  circular 
cylindrical  rod  that  is  200  mm  in 
diameter  to  be  placed  through  the 
opening  at  the  same  contact  point(s)  as 
the  rod  described  in  S5(a)(l).  or  to  a 
position  that  is  at  least  as  open  as  the 
position  at  the  time  closing  was 
initiated. 

(b)  The  test  rod  is  placed  through  the 
window,  partition  or  roof  panel  opening 
from  the  inside  of  the  vehicle  such  that 
the  cylindrical  surface  of  the  rod 
contacts  any  part  of  the  structure  with 
which  the  window,  partition  or  roof 
panel  mates.  Typical  placements  of  test 
rods  are  illustrated  in  Figure  1. 

6.  Figure  1  is  added  at  the  end  of 
Standard  No.  118  as  follows: 

Issued  on  June  1. 1992. 
leery  Ralph  Curry. 

Administrator. 

[FR  Doc.  92-13160  Filed  6-4-92:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  011176-2018] 

Groundfish  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Closure. 


SUMMARY:  NMFS  is  closing  the  directed 
Hshery  for  sablefish  using  hook-and-line 
gear  in  the  Central  Regulatory  Area  of 
the  Gulf  of  Alaska  (GOA).  This  action  is 
necessary  to  prevent  exceeding  the 
share  of  the  sablefish  total  allowable 
catch  (TAC)  assigned  to  hook-and-line 
gear  in  this  area. 

DATES:  Effective  12  noon.  Alaska  local 
time  (A.l.t.),  June  3. 1992,  through  12 
midnight.  A.l.t..  December  31. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patsy  A.  Bearden.  Resource 
Management  Specialist.  Fisheries 
Management  Division.  NMFS.  907-586- 
7228. 

SUPPLEMENTARY  INFORMATION:  The 

groundfish  Hshery  in  the  exclusive 
economic  zone  within  the  GOA  is 
managed  by  the  Secretary  of  Commerce 
according  to  the  Fishery  Management 
Plan  for  GroundAsh  of  the  GOA  (FMP) 
prepared  by  the  North  PaciHc  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act  Fishing  by  U.S. 
vessels  is  governed  by  relations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

The  share  of  the  sablefish  TAC 
assigned  to  hook-and-line  gear  in  the 
Central  Regulatory  Area,  which  is 
defined  at  §  672.2.  is  established  by  the 
final  notice  of  speciHcations  (57  FR  2844. 
January  24. 1992)  as  7,656  metric  tons. 

Under  §  672.24(c)(3)(i).  the  Director  of 
the  Alaska  Region.  NM^  has 
determined  that  the  share  of  the 
sablefish  TAC  assigned  to  hook-and-line 
gear  in  the  Central  Regulatory  Area  will 


be  taken  before  the  end  of  the  year. 
Therefore,  to  provide  adequate  bycatch 
amounts  of  sablefish  to  ensure 
continued  groundfish  Ashing  activity  by 
hook-and-line  gear,  NMFS  is  prohibiting 
directed  Ashing  for  sableAsh  by  vessels 
using  hook-and-line  gear  in  the  Central 
Regulatory  Area,  effective  Atim  12  noon, 
A.l.t.,  June  3. 1992.  through  12  midnight. 
A.l.t.,  December  31. 1992. 

Directed  Ashing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

ClassiAcadon 

This  action  is  taken  under  50  CFR 
672.24  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  June  Z 1992. 

Joe  P.  Clem, 

Acting  Director  of  Office  Fisheries, 
Conservation  and  ManagemenL  National 
Marine  Fisheries  Sen’ice. 

[FR  Doc  92-13200  Filed  &-2-6Z  1:38  pmj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  ptdilic  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  92-NM-22-AO] 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes  Equipped 
With  Rolis  Royce  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). _ 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  757  series  airplanes 
equipped  with  Rolls  Royce  engines,  that 
currently  requires  inspections  for 
cracked  midspar  fuse  pins,  and 
replacement  of  the  pins,  if  necessary. 

The  applicability  of  this  action  includes 
additional  airplanes  equipped  with 
bulkhead-type  fuse  pins  diat  were 
installed  by  the  manufacturer  and  are 
also  subject  to  cracking.  This  action  also 
provides  a  terminating  action  for  the 
inspection  requirements.  This  proposal 
is  prompted  by  an  analysis  conducted 
by  the  manufacturer  which  indicates 
that  bulkhead-type  fuse  pins  must  be 
replaced  at  specified  intervals.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  the  separation 
of  the  strut  and  engine  from  the  wing. 
DATES:  Comments  must  be  received  by 
July  20. 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM- 
103,Attention:  Rules  Docket  No.  92-NM- 
22-AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  Comments  may 
be  inspected  at  this  location  between  9 
a.m.  and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 

P.O.  Box  3707,  Seattle,  Washington 


98124.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  Rodriguez,  Aerospace 
Engineer,  Seattle  Aircraft  Certification 
Office,  Airframe  Branch,  ANM-120S, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone  (206) 
227-2779;  fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  92-NM-22-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-22-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

Discussion 

On  February  22, 1990,  the  FAA  issued 
AD  90-03-51,  Amendment  39-6523  (55 


FR  7697,  March  5, 1990),  to  require 
inspections  of  certain  Boeing  Model  757 
series  airplanes  to  detect  cracked 
midspar  ffise  pins,  and  replacement  of 
the  pins,  if  necessary.  That  action  was 
prompted  by  a  report  of  an  operator 
finding  two  completely  fractured 
midspar  fuse  pins  on  the  same  strut  on  a 
Boeing  Model  757  series  airplane 
equipped  with  Rolls  Royce  engines.  The 
requirements  of  that  AD  are  intended  to 
prevent  the  separation  of  the  strut  and 
engine  fi'om  the  wing. 

Since  the  issuance  of  that  AD,  the 
manufacturer  has  installed  bulkhead- 
type  fuse  pins  on  a  second  group  of 
these  airplanes.  Results  of  a  recent 
analysis  have  revealed  that  bulkhead- 
type  fuse  pins  are  also  subject  to 
cracking  and  must  be  replaced  every 
6,000  flight  cycles  in  order  to  maintain 
an  acceptable  level  of  safety.  Also,  a 
terminating  action  for  the  inspections 
has  been  developed,  which  involves  an 
inspection  of  the  bushings  of  the 
midspar  attachment  and  verification 
that  the  bushings’  inside  diameters  are 
within  specific  allowable  limits. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  757- 
54A0020,  Revision  2,  dated  October  31, 
1991,  that  describes  procedures  for 
repetitive  inspections  of  the  fuse  pins  to 
detect  cracks,  and  replacement  of 
cracked  pins.  Included  in  this  bulletin 
are  procedures  for  performing  the 
inspection  of  the  bushings  of  the 
midspar  attachment  which,  if 
accomplished,  terminates  the  need  for 
the  repetitive  inspections  of  the  fuse 
pins.  This  service  bulletin  also  specifies 
the  replacement  times  for  the  bulkhead 
fuse  pins.  The  effectivity  of  this  revised 
service  bulletin  includes  additional 
airplanes  equipped  with  bulkhead  fuse 
pins  that  were  installed  by  the 
manufacturer  and  are  also  subject  to 
cracking. 

The  FAA  has  also  reviewed  and 
approved  Boeing  Alert  Service  Bulletin 
757-54A0020,  Revision  3,  dated  March 
26, 1992.  This  revision  is  essentially  the 
same  as  Revision  2.  but  includes 
instructions  on  how  to  replace  the 
bushings  in  the  wing  side-load  fitting 
and  strut  duckbill  fittings. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  90-03-51  to  continue  to 
require  inspections  to  detect  cracking  of 
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the  midspar  fuse  pins,  and  replacement 
of  crack^  pins;  and  replacement  of 
bulkhead  fuse  pins  at  specific  intervals. 
This  AD  also  contains  provisions  for 
terminating  the  repetitive  inspections. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

There  are  approximately  223  Model 
757  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  86  airplanes  of  LJ.S. 
registry  would  be  affected  by  this 
proposed  AD,  which  includes  38 
airplanes  that  were  affected  by  AD  90- 
03-51,  and  48  additional  airplanes 
affected  by  this  proposal.  The 
manufacturer  has  installed  bulkhead 
fuse  pins  on  41  of  these  airplanes. 

The  FAA  estimates  that  it  would  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  actions 
currently  required  by  AD  90-03-51;  2 
additional  work  hours  to  accomplish  the 
bushings  inspection  that  would  be 
required  by  this  proposed  AD;  and  56 
additional  work  hours  for  the  41 
airplanes  equipped  with  bulkhead  fuse 
pins  to  accomplish  the  fuse  pin 
replacement  that  would  be  required  by 
this  proposed  AD.  The  average  labor 
rate  would  be  $55  per  work  hour. 
Required  parts  for  the  41  airplanes  with 
bulkhead  fuse  pins  would  cost 
approximately  $1,640  per  airplane. 

Based  on  these  figures,  the  current 
cost  impact  of  AD  90-03-51  on  U.S. 
operators  is  $16,720.  This  proposed  AD 
would  add  total  costs  of  $26,400  for  48 
additional  airplanes  to  accomplish  the 
requirements  of  this  proposal;  and  total 
costs  of  $4,180  for  the  original  38 
airplanes  to  accomplish  the  bushings 
inspection.  It  would  also  add  total  costs 
of  $193,520  for  the  41  airplanes  equipped 
with  bulkhead  fuse  pins  to  accomplish 
the  actions  required  by  this  proposal. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $241,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  “major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 


have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  “ADDRESSES.” 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

§  39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6523  (55  FR 
7697,  March  5, 1990),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  92-NM-22-AD.  Supersedes 
AD  90-03-51,  Amendment  39-6523. 

Applicability:  Model  757  series  airplanes 
equipped  with  Rolls  Royce  engines;  as  listed 
in  Boeing  Alert  Service  Bulletin  757-54A0020, 
Revision  3,  dated  March  26. 1992;  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  the  strut  and 
engine  from  the  wing,  accomplish  the 
following: 

(a)  For  airplanes  identified  as  Group  1  in 
Boeing  Alert  Service  Bulletin  757-54A0020, 
Revision  3,  dated  March  26, 1992:  Prior  to  the 
accumulation  of  5,000  flight  cycles  on  a  new 
fuse  pin  or  1,500  flight  cycles  since  the  last 
inspection,  or  within  the  next  30  days  after 
March  19, 1990  (the  elective  date  of  AD  90- 
03-51,  Amendment  39-6523),  whichever 
occurs  later  and  thereafter  at  intervals  not  to 
exceed  1,500  flight  cycles;  Perform  an  eddy 
current  inspection  to  detect  cracks  of  the 
engine  strut  midspar  fuse  pins,  part  number 
311N5067-1,  in  accordance  with  Part  III  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  757-54A0020,  Revision  3, 
dated  March  26, 1992. 

Note:  Inspections  accomplished  in 
accordance  with  Boeing  Alert  Servdce 
Bulletin  757-54A0020,  Revision  1,  dated 
January  30, 1990,  or  Revision  2,  dated  October 
31, 1991.  prior  to  the  effective  date  of  this 
amendment,  are  considered  to  comply  with 
the  requirements  of  this  paragraph. 


(b)  If  a  crack  is  found  in  any  midspar  fuse 
pin  as  a  result  of  any  inspection  required  by 
paragraph  (a)  of  this  AD.  prior  to  further 
flight,  inspect  the  6  bushings  per  wing  in  the 
wing  side-load  fitting  and  strut  duckbill 
fittings,  in  accordance  with  Boeing  Alert 
Service  Bulletin  757-54A0020.  Revision  2. 
dated  October  31. 1991.  or  Revision  3,  dated 
March  26. 1992.  As  a  result  of  the  inspections 
required  by  this  paragraph,  accomplish  the 
applicable  procedure  as  specified  in 
paragraph  (b)(1),  (b)(2),  or  (b)(3)  of  this  AD,  in 
accordance  with  the  service  bulletin. 

(1)  If  any  of  the  bushings  in  the  wing  side¬ 
load  fitting  or  strut  duckbill  fittings  are  found 
to  have  an  inside  diameter  measurement  of 
greater  than  or  equal  to  1.5645  inches:  Prior  to 
further  flight,  install  new  fuse  pins,  part 
number  311N5067-1,  and  repeat  the 
inspection  of  the  fuse  pins  in  accordance  with 
paragraph  (a)  of  this  AD.  Replace  all 
bushings  that  have  an  inside  diameter 
measurement  of  greater  than  1.5633  inches 
within  12.000  flight  cycles  after  the  inspection 
of  the  bushings  required  by  paragraph  (b)  of 
this  AD. 

(2)  If  all  of  the  bushings  in  the  wing  side¬ 
load  ntting  and  strut  duckbill  fittings  are 
found  to  have  an  inside  diameter 
measurement  of  less  than  or  equal  to  1.5644 
inches,  and  one  or  more  of  the  dimensions  is 
between  1.5633  inches  and  1.5645  inches: 

Prior  to  further  flight,  install  new  fuse  pins, 
part  number  311N5067-1,  and  repeat  the 
inspection  of  the  fuse  pins  in  accordance  with 
paragraph  (a)  of  this  AD  at  intervals  not  to 
exceed  3,000  flight  cycles.  Replace  all 
bushings  that  have  an  inside  diameter 
measurement  of  greater  than  1.5633  inches 
within  12,000  flight  cycles  after  the  inspection 
of  the  bushings  required  by  paragraph  (b)  of 
this  AD. 

(3)  If  all  of  the  bushings  in  the  wing  side¬ 
load  fitting  and  strut  duckbill  fittings  are 
found  to  have  inside  diameter  measurements 
of  less  than  or  equal  to  1.5633  inches, 
accomplish  the  procedures  specified  in 
paragraphs  (b)(3)(i)  and  (b)(3)(ii)  of  this  AD: 

(i)  Prior  to  further  flight,  install  new  fuse 
pins,  part  number  311N5067-1,  and  repeat  the 
inspection  of  the  fuse  pins  in  accordance  with 
paragraph  (a)  of  this  AD;  and 

(ii)  Within  10  days,  submit  a  report  of 
findings  of  the  bushing  inspection  (in  which 
all  bushings  are  found  to  have  inside 
diameter  measurements  of  less  than  or  equal 
to  1.5633  inches)  to  the  Boeing  Commercial 
Airplane  Group.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(c)  If  no  cracks  are  found  in  a  midspar  fuse 
pin  as  a  result  of  the  inspections  required  by 
paragraph  (a)  of  this  AD,  prior  to  further 
flight,  inspect  the  6  bushings  per  wing  in  the 
wing  side-load  fitting  and  strut  duckbill 
fittings  in  accordance  «vith  Boeing  Alert 
Service  Bulletin  757-54A0020,  Revision  2, 
dated  October  31, 1991,  or  Revision  3,  dated 
March  26, 1992.  As  a  result  of  the  inspections 
required  by  this  paragraph,  accomplish  the 
applicable  procedure  specified  in  paragrapn 
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(c)(1),  (c)(2),  or  (c)(3)  of  this  AD,  in 
accordance  with  the  service  bulletin. 

(1)  If  any  of  the  bushings  in  the  wing  side¬ 
load  fitting  or  strut  duckbill  fittings  are  found 
to  have  an  inside  diameter  measurement  of 
greater  than  or  equal  to  1.5645  inches:  Prior  to 
further  flight,  re-install  the  removed  fuse  pins, 
and  repeat  the  inspections  of  the  fuse  pins  in 
accordance  with  paragraph  (a)  of  this  AD. 
Replace  all  bushings  that  have  an  inside 
diameter  measurement  of  greater  than  1.5633 
inches  within  12,000  flight  cycles  after  the 
inspection  of  the  bushings  required  by 
paragraph  (c)  of  this  AD. 

(2)  If  all  of  the  bushings  in  the  wing  side¬ 
load  fitting  and  strut  duckbill  fittings  are 
found  to  have  an  inside  diameter 
measurement  of  less  than  or  equal  to  1.5644 
inches:  Prior  to  further  flight,  re-install  the 
removed  fuse  pins  and  repeat  the  inspection 
of  the  fuse  pins  in  accordance  with  paragraph 
(a)  of  this  AD  at  intervals  not  to  exceed  3,000 
fli^t  cycles.  Replace  all  bushings  that  have 
an  inside  diameter  measurement  of  greater 
than  1.5633  inches  within  12,000  flight  cycles 
after  the  inspection  of  the  bushings  required 
by  paragraph  (c)  of  this  AD. 

(3)  If  all  of  the  bushings  in  the  wing  side¬ 
load  fitting  and  strut  duckbill  fitting  are  found 
to  have  inside  diameter  measurements  of  less 
than  or  equal  to  1.5633:  Prior  to  further  flight, 
re-install  the  removed  fuse  pins.  No  more 
inspections  in  accordance  with  this  AD  are 
required. 

(d)  For  airplanes  identified  as  Group  2  in 
Boeing  Alert  Service  Bulletin  757-54A0020, 
Revision  3,  dated  March  26, 1992:  Prior  to  the 
accumulation  of  6,000  total  flight  cycles,  or 
within  30  days  after  the  effective  date  of  this 
AD,  whicheveroccurs  later,  inspect  the  6 
bushings  per  wing  in  the  wing  side-load 
fitting  and  strut  duckbill  fittings,  and  replace 
the  engine  midspar  fuse  pins,  part  number 
311N5211-1,  with  new  fuse  pins  having  the 
same  part  number,  in  accordance  with  Boeing 
Alert  Service  Bulletin  757-54A0020,  Revision 
2,  dated  October  31, 1991,  or  Revision  3, 
dated  March  26, 1992.  As  a  result  of  the 
inspections  required  by  this  paragraph, 
accomplish  the  applicable  procedure 
specified  in  either  paragraph  (d)(1)  or  (d)(2)  of 
this  AD,  in  accordance  with  the  service 
bulletin. 

(1)  If  any  of  the  bushings  in  the  wing  side¬ 
load  fitting  or  strut  duckbill  fittings  are  found 
to  have  an  inside  diameter  measurement  of 
greater  than  1.5633  inches:  Within  6,000 
additional  flight  cycles  after  the  inspection  of 
the  bushings  required  by  paragraph  (d)  of  this 
AD,  remove  all  bushings  that  have  an  inside 
diameter  measurement  of  greater  than  1.5633 
inches,  and  install  new  midspar  fuse  pins, 
part  number  311N5967-1. 

(2)  If  all  of  the  bushings  in  the  wing  side¬ 
load  fitting  and  strut  duckbill  fittings  are 
found  to  have  inside  diameter  measurements 
of  less  than  or  equal  to  1.5633  inches:  Within 
the  next  6,000  flight  cycles  after  the 
inspection  of  the  bushings  required  by 
paragraph  (d)  of  this  AD,  install  new  fuse 
pins,  part  number  311N5067-1, 

(e)  Accomplishment  of  the  bushing 
replacement  and  installation  of  midspar  fuse 
pins,  part  number  311N5067-1,  in  accordance 
with  Boeing  Alert  Service  Bulletin  757- 
54A0020,  Revision  3,  dated  March  26, 1992, 


constitutes  terminating  action  for  the 
inspection  requirements  of  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate.  The 
request  shall  be  forwarded  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Seattle 
AGO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  May  19, 
1992. 

Bill  R.  Boxwell, 

Acting  Manager,  Transpart  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  92-13075  Filed  6-4-92;  8:45  am) 
BILUNG  CODE  4910-1S-M 

14  CFR  Part  39 

[Docket  No.  92-NM-45-AD] 

Airworthiness  Directives;  British 
Aerospace  Model  ATP  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). _ 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  Model  ATP 
series  airplanes.  This  proposal  would 
require  installation  of  bonding  straps  to 
the  oil  cooler  temperature  controller  in 
Module  3,  the  throttle  stepper  motor 
controller,  and  the  engine  de-ice  timers. 
This  proposal  is  prompted  by  reports  of 
engine  nmdown  (flame  out)  due  to  ice 
ingestion,  resulting  from  static  discharge 
and  airframe  and  equipment  electrical 
bonding  difnculties  that  caused  the 
engine  de-icing  timers  to  malfunction. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  engine 
rundown  due  to  ice  ingestion. 

DATES:  Comments  must  be  received  by 
July  16, 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention:  Rules 
Docket  No.  92-NM-45-AD,  1601  Lind 
Avenue  SW.,  Renton,  Washington 


98055-4056.  Comments  may  be  inspected 
at  this  location  between  9  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC. 
20041-0414.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Schroeder,  Standardization 
Branch,  ANM-113,  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  (206)  227-2148;  fax  (206)  227- 
1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  , 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  92-NM-45-AD,”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  ANM- 
103,  Attention:  Rules  Docket  No.  92- 
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NM-45-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority,  which  is 
the  airworthiness  authority  for  the 
United  Kingdom,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  British  Aerospace  Model  ATP 
series  airplanes.  The  Civil  Aviation 
Authority  advises  that  reports  have 
been  received  of  engine  rundown  (flame 
out)  due  to  ice  ingestion.  Heavy 
electrostatic  build-up  on  Module  3 
apparently  has  caused  spurious 
instrument  and  radio  interference, 
resulting  in  malfunctioning  of  the  engine 
intake  de-ice  timers.  Consequently,  ice 
build-up  in  the  engine  air  intake  systems 
was  not  signalled  on  the  flight  deck.  If 
uncorrected,  this  condition  could  cause 
engine  rundown  due  to  ice  ingestion. 

British  Aerospace  has  issued  Service 
Bulletin  ATP-24-45-35229A,  dated 
December  20, 1991,  that  describes 
procedures  for  installation  of  bonding 
straps  to  the  oil  cooler  temperature 
controller  in  Module  3,  the  throttle 
stepper  motor  controller,  and  the  engine 
de-ice  timers.  The  Civil  Aviation 
Authority  classified  this  service  bulletin 
as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  Civil 
Aviation  Authority  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  Civil  Aviation  Authority, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identifled  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
installation  of  bonding  leads  to  the  oil 
cooler  temperature  controller  in  Module 
3.  the  throttle  stepper  motor  controller, 
and  the  engine  de-ice  timers.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  13  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  supplied  by  the  max\ufacturer 


at  no  charge  to  operators.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $7,150. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation;  (1) 

Is  not  a  “major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g):  and  14  CFR  li;89. 

§  39.13  lAmended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aerospace:  Docket  92-NM-45-AD. 

Applicability:  Model  ATP  series  airplanes; 
serial  numbers  2001  through  2045,  inclusive: 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  rundown  (flame  out)  due 
to  ice  ingestion,  accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  install  bonding  straps. 
Modification  35229A.  at  the  oil  cooler 
temperature  controller  in  Module  3,  the 
throttle  stepper  motor  controller,  and  the 


engine  de-ice  timers,  in  accordance  with 
British  Aerospace  Service  Bulletin  ATP-24- 
45-35229A,  dated  December  20. 1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager. 
Standardization  Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the 
Standardization  Branch,  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  May  15. 
1992. 

Bill  R.  Boxwell, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  92-13076  Filed  6-4-92:  8:45  amj 
BILUNQ  CODE  4910-13-M 


14  CFR  Part  39 

I  Docket  No.  92-NM-49-AD] 

Airworthiness  Directives;  British 
Aerospace  Model  ATP  Series 
Airpianes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). _ 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  Model  ATP 
series  airplanes.  This  proposal  would 
require  installation  of  fixed  fittings  and 
electrical  power  filters  into  the  main  and 
side  windscreen  heating  systems.  This 
proposal  is  prompted  by  reports  of 
voltage  spikes  in  the  windscreen  heater 
power  supply  circuits,  resulting  in 
simultaneous  loss  (shut-down)  of  the 
pilot’s  and/or  co-pilot’s  electronic  flight 
instruments  system  (EFIS).  'The  actions 
specifled  by  the  proposed  AD  are 
intended  to  prevent  loss  of  EFIS 
displays. 

DATES:  Comments  must  be  received  by 
July  16. 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  92-NM-49- 
AD.  1601  Lind  Avenue  SW.,  Renton. 
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Washington  98055-4056.  Comments  may 
be  inspected  at  this  location  between  9 
a.m.  and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

The  service  information  referenced  in 
the  pressed  rule  may  be  obtained  from 
British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins,  P.O.  117414,  Dulles 
International  Airport,  Washington,  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,'Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Standardization 
Branch,  ANM-113.  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton.  Washington  98055-4056; 
telephone  (206)  227-2148;  fax  (206)  227- 
1320. 

SUPPLEMENTARY  MFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  92-NM-49-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-49-AD.  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 


Discussion 

The  Civil  Aviation  Authority,  which  is 
the  airworthiness  authority  for  the 
United  Kingdom,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  British  Aerospace  Model  ATP 
series  airplanes.  The  Civil  Aviation 
Authority  advises  that  cases  have  been 
reported  of  voltage  spikes  (transients)  in 
the  windscreen  heater  power  supply 
circuits,  resulting  in  simultaneous  loss 
(shut-down)  of  all  tubes  on  either  or 
both  sides  of  the  pilot’s  and/or  co-pilot’s 
electronic  flight  instruments  system 
(EFIS).  The  voltage  spikes  are  caused  by 
airframe  static  electrical  discharge.  If 
uncorrected,  this  condition  could  result 
in  loss  of  pilot’s  and/or  co-pilot’s  EFIS 
displays. 

British  Aerospace  has  issued  Service 
Bulletin  ATP-30-20-10248A-10248C, 
Revision  1,  dated  February  17, 1992,  that 
describes  procedures  for  installation  of 
fixed  fittings  and  electrical  power  filters 
into  the  main  and  side  windscreen 
electrical  power  supply  circuits. 
Installation  of  these  items  will  eliminate 
interference  to  EFIS  fit)m  voltage  spikes 
in  the  windscreen  heater  supply  circuit. 
The  Qvil  Aviation  Authority  classified 
this  service  bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  Civil 
Aviation  Authority  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  Civil  Aviation  Authority, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
installation  of  fixed  fittings  and 
electrical  power  filters  into  the  main  and 
side  windscreen  heating  systems.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AO,  that  it  would  take 
approximately  41  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $9,500  per 
airplane.  Based  on  these  figures,  the 


total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$117,550. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent.  Therefore, 
in  accordance  with  Executive  Order 
1^12,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 

Is  not  a  “major  rule’’  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule“  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  “addresses.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aerospace:  Docket  92-NM-49-AO. 

Applicability:  Model  ATP  series  airplanes; 
serial  numbers  2001  through  2045,  inclusive; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  (shut-down)  of  electronic 
flight  instruments  system  (EFIS)  displays, 
accomplish  the  following: 

(a)  Within  180  days  after  the  effective  date 
of  this  AD,  install  fixed  fittings.  Modification 
10248C,  and  filter  units.  Modification  10248A, 
in  the  electrical  power  supplies  to  the  main 
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and  side  windscreen  heater  system  at  the 
rear  of  the  EFIS  control  panel,  in  accordance 
with  British  Aerospace  ^rvice  Bulletin  ATP- 
30-20-10248A/-10248C,  Revision  1,  dated 
February  17, 1992. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the 
Standardization  Branch,  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AO  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  May  15, 
1992. 

BUI  R.  Boxwell, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  92-13077  Filed  0-4-92;  8:45  am] 
BILUNQ  CODE  4910-1»-M 


14  CFR  Part  39 
[Docket  No.  92-NM-56-AD] 

Airworthiness  Directives;  British 
Aerospace  Modei  BAe  146-100A, 

-  200A,  and  -300A  Series  Airpianes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
British  Aerospace  Model  BAe  146-lOOA. 
-200A,  and  -300A  series  airplanes.  This 
proposal  would  require  repetitive  X-ray 
inspections  to  detect  cracks  in  the  left 
and  right  wing  upper  skins,  joint  straps, 
and  stringers,  and  repair  of  any  cracks 
found.  This  proposal  is  prompted  by 
results  of  wing  fatigue  tests,  which 
indicate  the  possibility  of  cracking  in 
both  the  left  and  right  wing  upper  skin 
panels  beneath  the  upper  center  line 
butt  strap.  Fatigue  cracking  in  these 
areas,  if  not  detected  and  corrected, 
could  result  in  reduced  structural 
integrity  of  the  wings. 

DATES:  Comments  must  be  received  by 
July  21, 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 


Attention:  Rules  Docket  No.  92-NM-56- 
AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  Comments  may 
be  inspected  at  this  location  between  9 
a.m.  and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  William  Schroeder,  Aerospace 
Engineer,  Standardization  Branch, 
ANM-113,  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  (206)  227-2148;  fax  (206)  227- 
1320. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response,  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  92-NM-56-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention;  Rules  Docket  No. 
92-NM-56-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 


Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  all 
British  Aerospace  Model  BAe  146-lOOA, 
-200A.  and  -300A  series  airplanes.  The 
CAA  advises  that  results  of  wing  fatigue 
tests  indicate  the  possibility  of  cracking 
in  both  the  left  and  right  wing  upper  skin 
panels  beneath  the  upper  center  line 
butt  strap.  Fatigue  cracking  in  these 
areas,  if  not  detected  and  corrected, 
could  result  in  reduced  structural 
integrity  of  the  wings. 

British  Aerospace  has  issued 
Inspection  Service  Bulletin  57-41,  dated 
July  28, 1991,  which  describes 
procedures  for  repetitive  X-ray 
inspections  to  detect  cracks  in  the  left 
and  right  wing  upper  skins,  joint  straps, 
and  stringers  at  rib  "O,”  and  repair,  if 
necessary.  The  CAA  classified  this 
service  bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
'  determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  X-ray  inspections  to  detect 
cracks  in  the  left  and  right  wing  upper 
skins,  joint  straps,  and  stringers  at  rib 
“O,"  and  repair  of  any  cracks  found.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  74  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  per 
airplane  (excluding  access  and 
reinstallation  time)  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $16,280  for  each 
inspection  cycle. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
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on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation:  (1) 

Is  not  a  “major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  “signiHcant 
rule“  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11S9. 

§  39.13  [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aerospace:  Docket  92-NM-56-AO. 

Applicability:  All  Model  BAe  14d-100A 
-20()A,  and  -300A  series  airplanes,  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  wings,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  24,000 
lai^ings,  or  within  60  days  after  the  effective 
date  of  this  AD.  wbichevm  occurs  later: 
Perform  an  X-ray  inspection  to  detect  fatigue 
cradis  in  the  left  and  right  wing  upper  skins, 
joint  straps,  and  stringers  in  the  vicinity  of  rib 
“O,”  in  accordance  with  British  Aerospace 
Inspection  Service  Bulletin  57-41,  dat^  )uly 
26,1991. 

(1)  If  cracks  are  found,  prior  to  further 
fli^t.  repair  in  a  manner  approved  by  the 
Manager,  Standardization  Branch.  ANM-113. 


FAA  Transport  Airplane  Directorate. 
Thereafter,  repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  at  intervals  not  to 
exceed  9,000  landings,  in  accordance  with  the 
service  bulletin. 

(2)  If  no  cracks  are  found,  repeat  the 
inspection  required  by  paragraph  (a)  of  this 
AD  at  intervals  not  to  exce^  9,000  landings, 
in  accordance  with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Knnch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  The  request 
shall  forwarded  through  an  FAA  Prindiial 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager. 
Standardization  Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the 
Standardization  Branch,  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  May  21, 
1992. 

Bill  R.  Boxwell, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  92-13078  Filed  6-4-92;  8:45  am) 
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14  CFR  Part  39 

[Docket  Na  92-NM-97-AD1 

Airworthiness  Directives;  Britisfi 
Aerospace  Model  BAe  125-800A 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACnON:  Notice  of  proposed  rulemaking 
(NPRM). _ 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  Model  BAe 
125-800A  series  airplanes.  This  proposal 
would  require  modification  of  the 
auxiliary  power  unit  (APU)  wiring.  This 
proposal  is  prompted  by  a  report  that  in 
the  event  of  an  uncontained  engine 
failure,  debris  from  the  engine  may 
damage  the  power  supply  wiring 
between  certain  electrical  panels.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  a  short  circuit, 
arcing,  and  an  electrical  fire. 

DATES:  Comments  must  be  received  by 
July  20. 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 


Attention:  Rules  Docket  No.  92-NM-97- 
AD,  1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056.  Comments  may 
be  inspected  at  this  location  between  9 
a.m.  and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

The  service  information  referenced  In 
the  proposed  rule  may  be  obtained  from 
British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington.  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Und  Avenue 
SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  contact: 
Mr.  Hank  )enkins.  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 

FAA,  Trsinsport  Airplane  Directorate, 
1601  Lind  Avenue  SW^  Renton. 
Washington  98055-4056;  telephone  (206) 
227-2141;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Conunents  to 
Docket  Niunber  92-NM-97-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-97-AD.  1601  Lind  Avenue  SW^ 
Renton,  Washington  98055-4056. 
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Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
British  Aerospace  Model  BAe  125-600A 
series  airplanes.  The  CAA  advises  that 
’*>  the  event  of  an  uncontained  engine 
failure,  debris  from  the  engine  may 
damage  the  power  supply  wiring 
between  electrical  panel  “ZL”  and  the 
auxiliary  power  unit  (APU)  electrical 
panel.  “ZK-A.”  This  condition,  if  not 
corrected,  could  result  in  a  short  circuit, 
arcing,  and  an  electrical  fire. 

British  Aerospace  has  issued  Service 
Bulletin  49-37-25A253A&B.  dated 
October  28, 1991,  which  describes 
procedures  for  modification  of  the  APU 
wiring  by  relocating  certain  power 
supply  connections  to  protect  against 
damage  from  engine  debris.  The  CAA 
classiHed  this  service  bulletin  as 
mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

-Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  APU  wiring.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously.  ' 

The  FAA  estimates  that  108  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $11,880.  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule”  imder  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  ITocket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  “ADDRESSES.** 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows; 

PART  39->AIRWORTHtNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.6a 

§  39.13  [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aerospace:  Docket  92-NM-97-AD. 

Applicability:  Model  BAe  125-800A  series 
airplanes;  post-mod  259404B  (Turbomach 
auxiliary  power  unit)  and  post-mod  258706 
(Garrett  auxiliary  power  unit):  certificated  in 
any  category. 

Compliance;  Required  as  Indicated,  unless 
accomplished  previously. 

To  prevent  a  short  circuit,  arcing,  and  an 
electrical  fire,  accomplish  the  following: 

(a)  Within  120  days  after  the  effective  date 
of  this  AD,  modify  the  auxiliary  power  unit 
wiring,  in  accordance  with  British  Aerospace 
Service  Bulletin  49-37-25A253A&B.  dated 
October  28, 1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 


comment  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the 
Standardization  Branch,  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  May  18. 
1992. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  92-13080  Filed  6-4-92:  8:45  am) 
BIIXINQ  CODE  4t10-t3-M 


14  CFR  Part  39 

[Docket  Na  92-NM-56-AD] 

Airworthinesa  Directives;  British 
Aerospace  Model  DH/HS/BH/BAe  125 
Series  Airplanes,  Excluding  Model  BAe 
125-1000A  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice* of  proposed  rulemaking 
(NPRM).  _ 

SMIMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  British 
Aerospace  Model  BAe  125-600A,  -700A, 
and  -800A  series  airplanes,  that 
currently  requires  a  one-time  inspection 
to  detect  misalignment  of  fuel  feed  pipe 
joints,  and  realignment,  if  necessary. 
That  action  was  prompted  by  an 
incident  in  which  the  tailcone  inside 
area  of  a  Model  BAe  125-600A  series 
airplane  was  soaked  with  fuel  that 
leaked  out  of  fuel  feed  pipe  joints  during 
a  high  altitude  transatlantic  flight.  This 
action  would  expand  the  applicability  of 
the  existing  rule  to  include  additional 
airplanes.  These  airplanes  have  been 
determined  to  be  subject  to  the  same 
unsafe  condition  addressed  in  the 
existing  rule.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  an  in-flight  fire  hazard  in  the 
rear  equipment  bay. 

DATES:  Comments  must  be  received  by 
July  16, 1992. 

addresses:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No,  92-NM-58- 
AD,  1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056.  Comments  may 
be  inspected  at  this  location  between  9 


23974 


Federal  Register  /  Vol.  57,  No.  109  /  Friday,  June  5.  1992  /  Proposed  Rules 


a.m.  and  3  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins.  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC. 
20041-0414.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SWm  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT; 
William  Schroeder,  Standardixation 
Branch,  ANM-113,  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056; 
telephone  (206)  227-2148;  fax  (206)  227- 
1320. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-58-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-^IM-58-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

Discussion 

On  December  20, 1991,  the  FAA 
issued  AD  92-01-09,  Amendment  39- 
8133  (57  FR  786,  January  9, 1992), 


applicable  to  British  Aerospace  Model 
BAe  125-600A,  -700A,  and  -800A  series 
airplanes,  to  require  a  one-time 
inspection  to  detect  misalignment  of  fuel 
feed  pipe  joints,  and  realignment,  if 
necessary.  That  action  was  prompted  by 
an  incident  in  which  the  tailcone  inside 
area  of  a  Model  BAe  125-600A  series 
airplane  was  soaked  with  fuel  that 
leaked  out  of  fuel  feed  pipe  joints  during 
a  hi^  altitude  transatlantic  flight  The 
requirements  of  that  AD  are  intended  to 
prevent  an  in-flight  fire  hazard  in  the 
rear  equipment  bay. 

Since  issusmce  of  that  AD,  British 
Aerospace  has  Issued  Service  Bulletin 
SB  28-87,  dated  December  31, 1991,  that 
describes  procedures  for  a  one-time 
inspection  to  detect  misalignment  of  fuel 
feed  pipe  joints,  and  realig^ent,  if 
necessary.  This  service  b^letin  is 
similar  to  Service  Bulletin  SB  28-86, 
which  was  referenced  in  the  existing 
AD,  but  includes  certain  earlier  models 
of  Model  BAe  125  series  airplanes  in  its 
effectivity  listing;  these  airplanes  have 
been  determined  to  be  subject  to  the 
same  unsafe  condition  addressed  in 
Service  Bulletin  SB  28-86.  The  Civil 
Aviation  Authority,  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  classified  this  service  bulletin 
as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  $  21J29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  Civil 
Aviation  Authority  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  Civil  Aviation  Authority, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  92-01-09,  to  expand  the 
applicability  of  the  existing  rule  to 
include  certain  earlier  models  of  Model 
BAe  125  series  airplanes.  The 
applicability  of  the  proposed  rule  would 
include  aU  Model  DH/HS/BH/BAe  125 
series  airplanes,  except  for  the  Model 
BAe  125-lOOOA.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously.  The  added 
airplanes  would  be  provided  with  a 
longer  compliance  thne  than  those 
affected  by  the  existing  AD.  since  they 


usually  fly  at  lower  altitudes:  service 
experience  has  shown  that  an  in-flight 
fire  hazard  in  the  rear  equipment  bay  is 
more  prevalent  at  higher  altitudes. 

The  FAA  estimates  that  421  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $185,240. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  nile”  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
niunber  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89 

9  39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8133  (57  FR 
786,  January  9, 1992),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 
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British  AaospsoK  Docket  92-NM-56-AD. 
Supersedes  AO  92-01-09,  Amendment 
39-6133. 

Applicability:  British  Aerospace  Model 
DH/HS/BH/BAe  125  series  airplanes, 
excluding  Model  BAe  125-lOOOA  series 
airplanes;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  an  in¬ 
flight  Are  hazard  in  the  rear  equipment  bay, 
accompiish  the  following: 

(a)  For  airplanes  listed  in  British  Aerospace 
Service  Bulletin  SB  28-86,  dated  June  28, 1991: 
Within  60  days  after  January  24, 1992  (the 
effective  date  of  AD  92-01-09,  Amendment 
39-6133),  accomplish  a  visual  inspection  for 
proper  alignment  of  fuel  feed  pipes  at  pipe 
Joint  couplings,  in  accordance  with  British 
Aerospace  Service  Bulletin  SB  28-86,  dated 
June  26, 1991.  If  misalignment  is  detected 
outside  the  specifications  cited  in  the  service 
bulletin,  prior  to  further  flight,  correct  the 
alignment  by  installing  an  "O”  ring 
modiflcation  and  fuel  pipe  clamping 
modification,  in  accordance  with  the  service 
bulletin. 

(b)  For  airplanes  listed  in  British  Aerospace 
Service  Bulletin  SB  28-87,  dated  December 
31, 1991,  and  not  subject  to  the  requirements 
of  paragraph  (a)  of  this  amendment:  Within  6 
months  after  the  effective  date  of  this  AD, 
accomplish  a  visual  inspection  for  proper 
alignment  of  fuel  feed  pipes  at  pipe  joint 
couplings,  in  accordance  with  British 
Aerospace  Service  Bulletin  SB  28-87,  dated 
December  31, 1991.  If  misalignment  is 
detected  outside  the  speclflcations  cited  in 
the  service  bulletin,  prior  to  further  flight, 
correct  the  alignment  by  installing  an  "O” 
ring  modification  and  fuel  pipe  clamping 
modiflcation,  in  accordance  with  the  service 
bulletin. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  flom  the 
Standardization  Branch,  ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  May  15, 
1992. 

Bill  R.  Boxwell, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  92-13079  Filed  6-4-92;  8:45  am] 
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14CFRPart3» 

(Docket  Na  92-NII-79-AO] 

AirworthlnMs  Directives;  Israel 
Aircraft  Induetrlee,  Ltd.,  Model  1125 
Astra  Serfee  Airplanes 

AOENCV:  Federal  Aviation 

Administration,  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRMJ. 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Israel  Aircraft  Industries,  Ltd., 
Model  1125  Astra  series  airplanes.  This 
proposal  would  require  inspection  of  all 
oxygen  tubing  for  security,  chafing,  and 
general  condition;  and  protection  of  the 
oxygen  tubing,  if  necessary.  This 
proposal  is  prompted  by  indications  of 
potentially  insufflcient  clearance  around 
the  oxygen  lines  such  that  chahng  can 
occur.  The  actions  specified  by  the 
proposed  AO  are  intended  to  prevent 
chafing  and  damage  to  the  oxygen 
tubing,  which  could  lead  to  increased 
potential  for  hre  ignited  from  arcing  or 
heated  components. 

DATES:  Comments  must  be  received  by 
July  20, 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM-79- 
AD.  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  Comments  may 
be  inspected  at  this  location  between 
9:00  a.m.  and  3:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Astra  Jet  Corporation,  Technical 
Publications,  77  McCollough  Drive,  suite 
11,  New  Castle,  Delaware  19720.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington. ' 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Mark  Quam,  Standardization 
Branch,  ANM-113.  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056; 
telephone  (206)  227-2145;  fax  (206)  227- 
1320. 

SUPPLEMENTARY  INFORMATION*. 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 


specified  above.  All  conununioations 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  conunents  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  “Comments  to 
Docket  Number  92-NM-79-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-79-AD.  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Administration  of 
Israel  (CAAI),  which  is  the 
airworthiness  authority  for  Israel, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Astra 
Model  1125  series  airplanes.  The  CAAI 
advises  that  the  manufacturer 
discovered  that  there  may  not  be 
sufficient  clearance  around  the  oxygen 
lines  to  prevent  chafing.  Without 
sufficient  clearance,  an  oxygen  line  may 
be  chafed  by  wires,  components,  or 
adjacent  structure;  however,  to  date, 
there  have  been  no  occurrences  of 
chafing.  If  the  oxygen  line  is  chafed  or 
burned  through,  there  is  potential  for 
loss  of  oxygen  reserved  for  high  altitude 
operation  or  emergency  descent  after 
decompression.  Additionally,  chafing  or 
damage  of  the  oxygen  tubing  could 
result  in  an  increased  potential  for  fire 
ignited  from  arcing  or  heated 
components.  Israel  Aircraft  Industries, 
Ltd.,  has  issued  Astra  Service  Bulletin 
SB  1125-35-071,  dated  February  12, 1992, 
which  describes  procedures  for 
inspecting  the  oxygen  tubing  for  general 
condition,  security,  and  chafing;  and  for 
protecting  the  tubing  by  wrapping  it 
with  neoprene  rubber.  The  CAAI 
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classified  this  service  bulletin  as 
mandatory. 

This  airplane  model  is  manufactured 
in  Israel  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilat^al  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAAI  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAAI, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
inspection  of  all  oxygen  tubing  for 
security,  chafing,  and  general  condition; 
and  protection  of  the  oxygen  tubing,  if 
necessary.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  45  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  40  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $20  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $99,900. 
This  total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD. 

liie  regulations  proposed  herein 
would  not  have  substantial  direct  ei^ects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule”  under  Executive 
Order  12291;  (2]  is  not  a  “significant 
rule”  imder  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 


contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a],  1421  and  1423; 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

S  39.13  [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Israel  Aircraft  Industries,  Ltdj  Docket  92- 
NM-79-AD. 

Applicability:  Model  1125  Astra  series 
airplanes,  all  serial  numbers  prior  to  059; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  chafing 
and  damage  to  the  oxygen  tubing,  which 
could  lead  to  increased  potential  for  fire 
ignited  from  arcing  or  heated  components, 
accomplish  the  following: 

(a)  Within  200  hours  time-in-service  or 
within  6  months  after  the  efiective  date  of 
this  AD,  whichever  occurs  first,  inspect  all 
oxygen  tubing  for  security,  chafing,  and 
general  condition,  in  accordance  with  Astra 
Service  Bulletin  SB  1125-35-071,  dated 
February  12, 1992. 

(b)  If  any  discrepancies  are  detected  as  a 
result  of  the  inspections  required  by 
paragraph  (a)  of  this  AD,  prior  to  further 
flight,  protect  the  oxygen  tubing,  in 
accordance  with  Astra  Service  Bulletin  SB 
1125-35-071,  dated  February  12, 1992. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the 
Standardization  Branch,  ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 


Issued  in  Renton,  Washington,  on  May  19. 
1992. 

Bill  R.  BoxweU, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  92-13082  Filed  6-4-92;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  92-NM-84-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). _ 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  series  airplanes.  This  proposal  would 
require  inspections  to  detect  fatigue 
cracks  of  the  side  skin  and  doubler 
surrounding  the  pressure  relief  door 
assembly  of  the  tail  pylon,  and 
structural  modification  of  the  tail  pylon 
pressure  relief  door  opening.  This 
proposal  is  prompted  by  a  ^11-scale 
fatigue  test  that  detected  the 
development  of  fatigue  cracks.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  skin  and  doubler 
fatigue  cracking,  which  could  cause  loss 
of  fail  safe  capability  of  the  tail  pylon 
structure. 

DATES:  Comments  must  be  received  by 
July  20, 1992. 

addresses:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM-84- 
AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  Comments  may 
be  inspected  at  this  location  between  9 
a.m.  and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California  90840- 
0001,  Attention:  Business  Unit  Manager, 
Technical  Publications — ^Technical 
Administrative  Support,  C1-L5B.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Wahib  Mina,  Aerospace  Engineer, 
Los  Angeles  Aircraft  Certification 
Office,  ANM-121L,  FAA,  Transport 
Airplane  Directorate  3229  East  Spring 


Federal  Register  /  Vol.  57,  No.  109  /  Friday,  June  5,  1992  /  Proposed  Rules 


23977 


Street,  Long  Beach,  California  90806- 
2425;  telephone  (310)  988-5324;  fax  (310) 
986-5210. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  .data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specibcally  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  92-NM-84-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-64-AD,  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 

Discussion 

McDoimell  Douglas  has  reported  that, 
during  a  full-scale  fatigue  test  involving 
the  Model  MD-11  tail  pylon,  cracks 
developed  at  the  right-hand  side  center 
pressure  relief  cutout  comers  through 
the  side  skin  and  doubler  for  the  tail 
pylon.  These  fatigue  cracks  were 
observed  at  13,000  simulated  flight 
cycles  during  the  tail  pylon  fatigue  test. 
This  is  equivalent  to  6,500  airplane 
landings.  The  side  skin  and  doubler  of 
the  tail  pylon  were  designed  to  meet 
their  fatigue  life  of  a  minimum  of  20,000 
landings.  Fatigue  of  the  tail  pylon  side 
skin  and  doubler  is  caused  by  high  local 
stress  level.  Fatigue  cracking  of  the  skin 
and  doubler,  if  not  detected  and 
corrected  in  a  timely  manner,  could 


result  in  the  loss  of  fail  safe  capability  of 
the  tail  pylon  structure. 

The  FAA  has  reviewed  and  approved 
McDoimell  Douglas  Service  Bulletin  54- 
17,  dated  February  24, 1992,  that 
describes  procedures  for  inspecting  for 
cracks  of  the  tail  pylon  skin  around 
pressure  relief  door  and  installing  an 
interim  modification  or  one  of  two 
permanent  modifications,  as  applicable. 
The  interim  modiHcation  involves 
installation  of  interim  external  doublers. 
One  of  the  permanent  modibcations 
involves  the  installation  of  an  internal 
doubler,  frame,  and  stiffener;  and  the 
other  involves  the  installation  of 
external  doublers,  an  internal  doubler, 
frame,  and  stiffener.  If  the  interim 
modification  is  installed,  one  of  the  two 
permanent  modifications  must  be 
installed  in  the  future,  as  applicable. 

The  purpose  of  the  modification  is  to 
increase  structural  reliability  and  fatigue 
life  of  the  tail  pylon  skin. 

Note:  This  service  bulletin  refers  to  Rohr 
Industries  Service  Bulletin  MD-11  54-160, 
dated  January  31. 1992,  that  provides 
additional  information  about  the  inspection 
and  modification  of  the  tail  pylon  pressure 
relief  cutout. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  inspections  to  detect  fatigue 
cracks  of  the  side  skin  and  doubler 
surrounding  the  pressure  relief  door 
assembly  of  the  tail  pylon,  and 
structural  modification  of  the  tail  pylon 
pressure  relief  door  opening.  The  actions 
would  be  required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

There  are  approximately  28 
McDonnell  Douglas  Model  MD-11  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
18  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
inspection  requirements,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost  of 
the  inspection  requirements  of  the 
proposed  AD  on  U.S.  operators  would 
be  $990. 

Installation  of  the  interim 
modification  would  take  approximately 
35  hours  to  accomplish,  and  the  average 
labor  rate  would  be  $55  per  work  hour. 
Parts  will  be  provided  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
cost  to  U.S.  operators  who  install  the 
interim  modification  would  be  $1,925  per 
airplane. 

Installation  of  the  permanent 
modification  (without  removal  of  the 
interim  modification)  would  take 


approximately  308  work  hours  to 
accomplish,  and  the  average  labor  rate 
would  be  $55  per  work  hour.  Parts  will 
be  provided  at  no  cost  to  operators. 

Based  on  these  figures,  the  total  cost  to 
U.S.  operators  who  install  the 
permanent  modification  (without 
removing  the  interim  modification) 
would  be  $16,940  per  airplane. 

Installation  of  the  permanent 
modification  (with  removal  of  the 
interim  modification)  would  take 
approximately  316  work  hours  to 
accomplish,  and  the  average  labor  rate 
would  be  $55  per  work  hour.  Parts  will 
be  provided  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost  to 
U.S.  operators  who  install  the 
permanent  modification  (with  removing 
the  interim  modification)  would  be 
$17,380  per  airplane. 

Based  on  the  figures  discussed  above, 
the  total  cost  impact  of  the  proposed  AD 
on  U.S.  operators  would  be  between 
$305,910  and  $348,480.  These  total  cost 
figures  assume  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  si^ificant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  US.C.  1354(a).  1421  and  1423; 
49  U.S.C  106(g):  and  14  CFR  11.89. 

S  39.13  [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  92-NM-84-AD. 

Applicability:  Model  MD-11  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Service  ^illetin  54-17,  dated  February  24, 
1992;  certificated  in  any  category. 

Compliance:  Requir^  as  indicated,  unless 
accomplished  previously. 

To  prevent  skin  and  doubler  fatigue 
cracking,  which  could  cause  loss  of  fail  safe 
capability  of  the  tail  pylon  structure, 
accomplish  the  following: 

(a)  For  Group  I  airplanes,  as  listed  in 
McDonnell  Douglas  Service  Bulletin  54-17, 
dated  February  24, 1992,  prior  to  the 
accumulation  of  2,100  landings  or  within  60 
days  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  visually  inspect  to 
detect  cracks  on  the  tail  pylon  skin  and 
interior  doubler  around  the  pressure  relief 
door,  and  install  either  the  interim  or 
permanent  modiBcation,  as  speciBed  in  sub- 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD,  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  54-17,  dated  February  24, 1992. 

(1)  If  no  cracks  are  detected  prior  to 
fu^er  flight,  install  either  the  interim 
modiBcation,  which  consists  of  interim 
external  doublers;  or  the  permanent 
modiBcation.  which  consists  of  internal 
doubler,  frame,  and  stiffener.  If  the  interim 
modiBcation  is  installed,  prior  to  the 
accumulation  of  6,000  landings  or  within  60 
days  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  install  the  permanent 
modiBcation  (internal  doubler,  frame,  and 
stiffener),  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  54-17,  dated 
February  24, 1992. 

(2)  If  cracks  are  detected,  prior  to  further 
Bight,  install  the  permanent  modiBcation, 
which  consists  of  external  doublers,  internal 
doubler,  frame,  and  stiffener,  in  accordance 
with  McDonnell  Douglas  Service  Bulletin  54- 
17,  dated  February  24, 1992. 

(b)  For  Group  II  airplanes,  as  listed  in 
McDonnell  Douglas  ^rvice  Bulletin  54-17, 
dated  February  24, 1992,  prior  to  the 
accumulation  of  6,000  landings  or  within  60 
days  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  conduct  a  dye 
penetrant  inspection  for  cracks  of  the  tail 
pylon  skin  around  the  pressure  relief  door,  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  54-17,  dated  February  24, 1992. 

(1)  If  no  cracks  are  found,  prior  to  further 
Bight,  install  the  permanent  modiBcation, 
which  consists  of  an  internal  doubler,  frame, 
and  stiffener,  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  54-17,  dated 
February  24, 1992. 

(2)  If  cracks  are  detected,  prior  to  fiulher 
flight,  install  the  permanent  modiBcation 
which  consists  of  external  doublers,  internal 


doubler,  Bame,  and  stiffener,  in  accordance 
with  McDonnell  Douglas  Service  Bulletin  54- 
17.  dated  February  24, 1992. 

(c)  An  alternative  method  of  compliance  or 
ad)ustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  uaed  when  approved  by  the  Manager.  1^ 
Angeles  Aircraff  CertiBcation  Office  (AGO), 
FAA,  Transport  Airplane  Directorate.  The 
request  shall  be  forwarded  through  an  FAA 
Prtodpal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Los  Angeles  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Los  Angeles 
AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  May  19, 
1992. 

BUI  R.  BoxweD, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doa  92-13083  FUed  0-4-92;  8:45  am] 
BHXINO  CODE  4S10-1S-M 


14  CFR  Part  39 

[Docket  Na  92-CE-27-AD] 

Airworthinesa  Directives;  Piper 
Aircraft  Corporation  PA-31  Series 
Airpianes' 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). _ 

summary:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
80-20-04,  which  currently  requires 
repetitive  inspections  of  the  engine 
baffle  seals  to  ensure  that  they  are  all 
positioned  properly  on  certain  Piper 
Aircraft  Corporation  (Piper)  PA-31 
series  airplanes,  and  reinforcement  of 
any  baffle  seal  that  is  positioned 
improperly.  That  AD  allows  the 
repetitive  inspections  to  be  eliminated  if 
the  reinforcement  is  incorporated.  The 
Federal  Aviation  Administration  (FAA) 
has  received  reports  of  reinforced  baffle 
seals  found  improperly  positioned.  The 
proposed  AD  would  retain  the 
inspection  and  possible  reinforcement 
requirements  of  AD  80-20-04,  but  would 
not  allow  the  repetitive  inspections  to 
be  eliminated.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  improper  sealing  of  the  baffle 
seals  to  the  engine  cowling,  which  could 
result  in  high  engine  operating 
temperahures. 

DATES:  Comments  must  be  received  on 
or  before  August  14, 1992. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  92-CE-27- 
AD,  room  1558,  601  E.  12th  Street, 

Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  is  applicable 
to  this  AD  may  be  obtained  fixim  the 
Piper  Aircraft  Corporation,  2926  Piper 
Drive,  Vero  Beach,  Florida  32960; 
Telephone  (407)  567-4361.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Juanita  Craft-Uoyd,  Aerospace 
Engineer.  Propulsion  Branch.  Atlanta 
Aircraft  Certification  Office,  1669 
Phoenix  Parkway,  suite  210C,  Atlanta, 
Georgia  30349;  Telephone  (404)  991- 
3810. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  above.  AU 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  92-CE-27-AD.*’  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  ^unsel.  Attention: 
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Rules  Docket  No.  92-CE-27-AD,  room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

Airworthiness  Directive  60-20-04, 
Amendment  39-3925  (45  FR  64168, 
September  29, 1980),  currently  requires 
repetitive  inspections  of  the  engine 
baffle  seals  to  ensure  that  they  are  all 
positioned  properly  on  certain  Piper  PA- 
31  series  airplanes,  and  reinforcement  of 
any  baffle  seal  that  is  improperly 
positioned.  The  possible  reinforcement 
is  accomplished  in  accordance  with 
Piper  Service  Bulletin  (SB)  No.  693, 
dated  July  28, 1980.  AD  80-20-04  allows 
the  repetitive  inspection  to  be 
eliminated  if  the  reinforcement  is 
incorporated. 

The  FAA  has  received  several  reports 
from  Airworthiness  Aviation  Safety 
Inspectors  indicating  that  baffle  seal 
problems  still  exist  on  certain  Piper  PA- 
31  series  airplanes  that  are  in 
compliance  with  AD  80-20-04.  The 
baffle  seals  on  the  airplanes  involved  in 
the  referenced  incidents  were  reinforced 
as  speciHed  in  AD  80-20-04,  and,  as  a 
result,  have  eliminated  the  repetitive 
inspections  in  accordance  with 
paragraph  (c)  of  that  AD.  These  reports 
establish  that  these  reinforced  baffle 
seals  have  deteriorated  and 
reinforcement  patches  have  lost  their 
effectiveness. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  additional 
AD  action  should  be  taken  in  order  to 
prevent  improper  sealing  of  the  baffle 
seals  to  the  engine  cowling,  which  could 
result  in  high  engine  operating 
temperatures. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Piper  PA-31  series 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  supersede  AD  80- 
20-04,  Amendment  39-3925,  with  a  new 
AD  that  would  retain  the  inspection  and 
possible  reinforcement  requirements  of 
AD  80-20-04,  but  would  not  allow  the 
repetitive  inspections  to  be  eliminated. 
The  possible  reinforcement  would  be 
accomplished  in  accordance  with  Piper 
SB  No.  693,  dated  )uly  28, 1980. 

The  FAA  estimates  that  2,448 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD  and  that  it 
would  take  approximately  0.5 
workhours  per  airplane  to  accomplish 
the  proposed  inspections.  Since  an 
owner/operator  who  holds  a  private 
pilot  certificate  as  authorized  by  FAR 
43.7  is  allowed  to  accomplish  the 
proposed  inspections,  the  only  cost 
impact  upon  the  public  would  be  the 


time  it  takes  to  accomplish  these 
inspections.  AD  60-20-04,  which  would 
be  superseded  by  the  proposed  action, 
currently  requires  the  same  actions  as  is 
proposed  except  for  not  allowing  the 
repetitive  inspections  to  be  eliminated. 
The  only  difference  between  the 
proposed  AD  and  AD  80-20-04  is  the 
time  incurred  through  repetitive  interval 
inspections. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects  - 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufHcient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  “major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  “signiHcant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
“ADDRESSES”. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated. to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows; 

PART  S^AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13S4(a].  1421  and  1423; 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

§  39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  80-20-04,  Amendment  39- 
3925  (45  FR  64168,  September  29, 1980). 
and  by  adding  the  following  new 
airworthiness  directive: 

Piper  Aircraft  Corporation:  Docket  No.  92- 
CE-27-AD  Supersedes  AD  80-20-04. 
Amendment  39-3925. 


Applicability:  Model  PA-31.  PA-31-300, 
and  PA-31-325  airplanes  (serial  numbers  31- 
2  through  31-8012089),  and  Model  PA-31-350 
airplanes  (serial  numbers  31-5001  through  31- 
8052199),  certiricated  in  any  category. 

Compliance:  Required  within  the  next  50 
hours  time  in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished 
(superseded  AD  80-20-04,  Amendment  39- 
3925),  and  thereafter  at  intervals  not  to 
exceed  50  hours  TIS. 

To  prevent  improper  sealing  of  the  baffle 
seals  to  the  engine  cowling,  which  could 
result  in  high  engine  operating  temperatures, 
accomplish  the  following: 

(a)  Visually  inspect  the  engine  baffle  seals 
for  proper  positioning  by  using  a  light  and 
looking  in  air  inlets  and  access  doors  to 
ensure  that  forward  seals  and  lower  aft  seals 
are  all  facing  forward  and  not  blown  back. 

(b)  If  baffle  seals  are  improperly  positioned 
(blown  back),  prior  to  further  flight,  reinforce 
the  seals  in  accordance  with  the  instructions 
in  Piper  Service  Bulletin  No.  693,  dated  July 
28. 1980. 

Note  1:  The  reinforcement  of  the  baffle 
seals  in  accordance  with  paragraph  (b)  of  this 
AD  does  not  eliminate  the  repetitive 
inspection  requirement  of  this  AD. 

(c)  The  repetitive  inspections  required  by 
paragraph  (a)  of  this  AD  may  be  performed 
by  the  owner/operator  holding  at  least  a 
private  pilot  certificate  as  authorized  by  FAR 
43.7,  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  FAR  43.11. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
CertiFication  Office.  1669  Phoenix  Parkway, 
suite  210C.  Atlanta,  Georgia  30349.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Atlanta  Aircraft  Certification 
Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Atlanta  Aircraft 
Certification  Office. 

(f)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Piper  Aircraft 
Corporation,  2926  Piper  Drive,  Vero  Beach. 
Florida  32960;  or  may  examine  this  document 
at  the  FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

(g)  This  amendment  supersedes  AD  80-20- 
04.  Amendment  39-3925. 
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Issued  in  Kansas  City.  Missouri,  on  May  29, 
1992. 

Lairy  D.  MaUr, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  92-13174  Piled  6-4-92;  ft45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[Release  No.  IC-18736,  File  No.  87-12-921 
RIN  3235-AF47 

Exclusion  From  the  Definition  of 
Investment  Company  for  Certain 
Structured  Financings 

agency:  Securities  and  Exchange 
Commission. 

ACnON:  Proposed  rule  and  request  for 
comment. 

summary:  The  Commission  is  proposing 
a  new  rule  under  the  Investment 
Company  Act  of  1940  (the  "Act”)  to 
exclude  certain  issuers  that  pool 
income-producing  assets  and  issue 
seciuities  backed  by  those  assets 
(“structured  financings”)  from  the 
definition  of  "investment  company."  The 
proposal  would  permit  structured 
financings  that  meet  the  conditions  of 
the  rule  to  publicly  offer  their  securities 
in  the  United  States  without  registering 
under  the  Act  and  complying  with  the 
Act’s  substantive  provisions.  The 
proposed  rule  is  intended  to  remove  an 
unnecessary  and  imintended  barrier  to 
the  use  of  structured  financings  in  all 
sectors  of  the  economy,  including  the 
small  business  sector. 

DATES:  Comments  must  be  received  on 
or  before  August  4, 1992. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and 
Exchange  Conunission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  All 
comment  letters  should  refer  to  File  No. 
S7-12-92.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission’s  Public 
Reference  Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rochelle  G.  Kau^an,  Senior  Counsel, 
(202)  272-2038.  Elizabeth  R.  Krentzman, 
Attorney,  (202)  272-5416,  or  Karen  L 
Skidmore.  Assistant  Director,  (202)  272- 
2048,  Office  of  Regulatory  Policy, 
Division  of  Investment  Management,  450 
Fifth  Street  NW.,  Washington,  DC 
20549. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  today  is  requesting  public 


comment  on  proposed  rule  3a-7  under 
the  Investment  ^mpany  Act  of  1940 115 
U.S.C  80a]  (the  “Act”).  Proposed  rule 
3a-7  would  effectuate  the 
recommendation  made  in  Chapter  1  of 
the  Division  of  Investment 
Management’s  recently  issued  report. 
Protecting  Investors:  A  Half  Century  of 
Investment  Company  Regulation.  ‘  In 
addition,  the  Commission  is  requesting 
public  comment  on  whether  section 
3(c)(5)  of  the  Act  [15  U.S.C.  80a-3(c)(5)] 
should  be  amended,  particularly  in  li^t 
of  the  proposed  rule. 
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Executive  Summary 

Proposed  rule  3a-7  would  exclude 
from  the  definition  of  investment 
company  in  section  3(a)  of  the  Act  * 

'  SEC  Division  of  Investment  Management, 
Protecting  Investors:  A  Half  Century  of  Investment 
Company  Regulation,  The  Treatment  of  Structured 
Finance  under  the  Investment  Company  Act  1-101 
(1992)  (hereinafter  Structured  Finance  Chapter). 

This  report  concluded  a  two-year  examination  of 
the  regulation  of  Investment  companies  and  certain 
other  pooled  investment  vehicles.  In  the  course  of 
this  examination,  the  Division  of  Investment 
Management  (the  "Division’*)  met  with 
representatives  of  entities  associated  with  the 
structured  finance  industry  to  discuss,  among  other 
things,  how  structured  financings  woik.  the  roles  of 
the  various  participants,  the  status  of  the  structured 
finance  market  likely  developments,  and  investor 
protection  concerns.  The  Structured  Finance 
Chapter  discusses  the  Division’s  findings.  Many  of 
the  Division's  recommendations  were  based  on 
suggestions  made  by  commenters  responding  to  a 
-  Commission  release  requesting  comment  on  the 
regulation  of  Investment  companies  and  related 
issues,  including  the  treatment  of  structured 
financings  under  the  Act  SEC  Request  for  Comment 
on  the  Reform  of  Investment  Conmanies.  Investment 
Company  Act  Release  Na  17S34  I  ULC  (June  15. 
1990),  56  FR  25322  Uune  25. 1990)  (hereinafter  Study 
Release). 

*  15  U5.C.  80a-3(a). 


certain  issuers  that  pool  income- 
producing  assets  and  issue  primarily 
debt  or  debt-like  securities  backed  by 
those  assets  for  the  purpose  of  providing 
their  sponsors  financing  and  other 
related  benefits.  In  the  last  decade,  this 
finance  technique,  called  "structured 
finance,”^  has  become  one  of  the 
dominant  means  of  capital  formation  in 
the  United  States;  in  1991,  structured 
financings  accounted  for  approximately 
half  of  all  publicly  offered  securities  in 
the  United  States.^ 

Despite  the  volume  of  offerings,  the 
Act  to  some  degree  has  constrained  the 
development  of  the  structured  finance 
market.  Structured  financings  generally 
fall  within  the  definition  of  investment 
company  under  section  3(a),  but  are 
unable  to  operate  under  the  Act’s 
requirements.’  Many  private  sector 
sponsored  financings  have  avoided 
regulation  under  the  Act  by  relying  on 
the  exception  from  the  definition  of 
investment  company  in  section  3(c)(5), 
which  originally  was  intended  to 
exclude  issuers  engaged  in  the 
commercial  finance  and  mortgage 
banking  industries.’  The  Commission 
has  exempted  by  order  certain  other 
structured  financings,  primarily  those 
involving  mortgage-related  assets,  under 
section  6(c),  the  general  exemptive 
provision  of  the  Act.’  Financings  that 


*  Although  structund  finance  it  the  term  moat 
commonly  used  to  describe  this  financing  tedmtque, 
other  terms,  such  as  "asset-backed  arrangements,’* 
"asset-backed  financings,"  "asset  securitisation,” 
and  "structured  securitized  credit"  also  have  been 
used. 

*  Michael  Liebowitz,  Reversing  Four- Year  Trend 
and  Swooning  Economy,  Wall  Street  Explodes  in 
1991,  Inv.  Dealers  Dig.,  )an.  6, 1992,  at  21-23 
(statistic  excludes  offerings  of  United  States 
Treasury  obligations). 

*Por  example,  the  limitations  of  section  18  on  the 
issuance  of  senior  securities  and  the  prohibltkma  of 
section  17  on  traiuactions  involving  affiliates 
conflict  with  the  operatioiu  of  structured  finandngs- 
15  U5.C.  80a-ia  -17. 

*S.  Rep.  Na  1775, 76th  Cong..  3d  Seas.  13  (1940); 
HJt  Rep.  No.  2839. 76th  Cong..  3d  Seas.  12  (1940). 

In  ad^tkm,  certain  federally  sponsored  structured 
financings,  such  as  those  sponsored  by  the  Federal 
National  Mortgage  Association,  are  exempted  from 
the  Act  under  section  2(b).  nvhich  exempt^  among 
other  things,  activities  of  United  States  Government 
instrumentalities  and  whrdly-owned  corporatkma  of 
such  instrumentalities.  15  U.SXX  80a-2(b). 

’  16  U5.C.  80a-e(c).  Section  0(c)  provi^  that  the 
Commission  may  exempt  by  rule  or  order. 

any  person,  security,  or  transaction,  or  any  class 
or  classes  of  persons,  securities,  or  transactions, 
from  any  pro^ions  of  this  title  at  of  any  rule  or 
regulation  thereunder,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  apprtqniate  in  the  public 
interest  and  consistent  with  tin  protection  of 
investors  and  die  purposes  fairly  intended  by  the 
policy  and  provisi^  of  this  title. 

Id. 
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cannot  rely  on  section  3(c)(5)  or  obtain 
an  exemption  must  sell  tb^r  securities 
in  private  placements  in  reliance  on 
section  3(c)(1).'  the  “private*’ 
investment  company  exception,  or 
outside  the  United  States. 

In  sum,  \mder  the  present  regulatory 
framework,  a  structured  financing  may 
be  entirely  exempt  from  the  Act.  or  it 
may  be  subject  to  the  Act  and  thus  sold 
overseas  or  in  private  placements, 
depending  solely  on  the  nature  of  the 
assets  securitiz^.  Ironically,  the  result 
does  not  depend  on  the  structure  and 
operation  of  structured  financings  or  the 
credit  quality  of  the  securitized  assets. 
Many  investors  may  be  prevented  horn 
acquiring  sound  capital  market 
instruments,  in  addition,  some  sponsors 
are  denied  the  opportunity  to  obtain  the 
benefits  of  publicly  offered  structured 
financings,  even  though  they  hold  assets 
that,  as  a  financial  matter,  readily  could 
be  securitized. 

Application  of  the  Act  to  structured 
financings  has  broad  economic 
implications.  Excepted  or  exempt 
structured  financings  have  increased  the 
availability  of  certain  financial  assets, 
often  at  lower  costs.  Structured  finance, 
for  example,  has  been  credited  with 
making  the  home  mortgage  market 
generally  resistant  to  funding 
shortages.*  Due  to  the  applicability  of 
the  Act,  however,  some  sectors  of  the 
economy,  including  small  business, 
generally  have  been  unable  to  use 
structured  financings  as  sources  of 
capital. 

Proposed  rule  3a-7  would  remove  an 
unnecessary  barrier  to  the  use  and 
development  of  structured  financings  by 
excluding  structured  financings  that 
meet  certain  conditions  from  the 
definition  of  investment  company  under 
the  Act.‘°  These  conditions  are 
intended  to  delineate  the  operational 
distinctions  between  registered 
investment  companies  and  structured 
financings,  permit  the  continued 
evolution  of  the  structured  finance 
market,  and  address  any  investor 
protection  concerns  that  could  arise. 

The  proposed  rule  provides  an  exclusion 
for  structured  financings,  regardless  of 
the  assets  securitized. 


*15  VS.C.  80a-a(c)(l). 

*  See.  e.g^  Brant  K.  Mailer,  The  Collateralized 
Mortgage  Obligation:  The  Latest  Phase  in  the 
Evolution  of  Mortgage-Backed  Securities.  13  Real 
Estate  L.|.  208,  300-301  (1085). 

Of  course,  structured  financings  would  remain 
subject  to  various  regulatory  requirements  under  the 
Securities  Act  of  1933  (15  U.S.C.  77a-77aa],  the 
Securities  Exchange  a!<X  of  1934  (15  U.SX).  78e- 
787/],  and  the  Trust  Indenture  Act  of  1939  (15  U.S.C. 

,77aaa-77td>bbi  as  well  as  other  Meral  and  state 
laws. 


Hie  Commission  also  is  requesting 
comment  on  whether  section  S(cKS)  of 
the  Act  should  be  amended,  either  to 
narrow  or  to  expand  its  scope.  Some 
have  suggested  that  certain  types  of 
issuers  should  not  be  able  to  rely  on  this 
section,  while  others  have  argu^  Uiat 
the  section  is  unnecessarily  narrow. 

I.  Badkground  ’  ^ 

A.  The  Structured  Finance  Market 

The  modem  structured  finance  market 
originated  in  the  1970’s  with  the 
securitization  of  residential  mortgages. 
Since  then,  structured  financings  have 
become  a  major  facet  of  American 
finance.^'  In  1991,  securities  of 
structured  financings  publicly  offered  in 
the  United  States  totalled  approximately 
$292.8  billion,  accounting  for 
approximately  fifty  percent  of  total 
public  securities  issuances  (debt  and 
equity)  and  fifty-seven  percent  of  total 
debt  securities  issuances  in  the  United 
States.*® 

Structured  financings  backed  by 
residential  mortgages  dominate  the 
structured  finance  market;  in  1991, 
publicly  offered  mortgage-backed 
securities  issuances  in  &e  United  States 
totalled  approximately  $246.21  billion,  or 
eighty-four  percent  of  the  structured 
finance  market.*'  The  non-mortgage 
market,  which  emerged  in  the  mid- 
1980' s,  also  has  grown  rapidly.  Volume 
of  non-mortgage  asset-backed  public 
offerings  in  1991  totalled  approximately 
$50.8  billion,  up  fi'om  $10  billion  in 
1986.*®  Securities  backed  by  automobile 
loans  and  credit  card  account 
receivables  represent  approximately 
eighty  percent  of  the  public  non¬ 
mortgage  structured  ^ance  market. 
Other  assets  presently  securitized  and 
offered  publicly  include  home  equity 
loans,  boat  loans,  computer  leases, 
airplane  leases,  mobile  home  loans, 
recreational  vehicle  loans,  and  hospital 
accoimt  receivables. 

A  significant  domestic  private 
placement  market  for  structiired  finance 
issues  also  exists.  Although  some 


*  ‘  This  section  provides  a  brief  overview  of  the 
structured  finance  market  the  organization  and 
operation  of  a  structured  financing,  the  application 
of  the  Act  to  structured  financings,  and  the  effects 
of  the  Act  on  the  structured  finance  market  A  more 
detailed  discussion  is  included  in  the  Structured 
Finance  Chapter,  supra  note  1,  I-IV. 

As  discussed  below,  federally  sponsored 
financings  have  played  a  major  role  in  this 
development  Most  of  these  programs  rely  on  the 
exemption  in  section  2(b)  of  the  Act 
IS  Liebowitz,  supra  note.  4 
•«  Id. 

I*  Dean  Witter  Reynolds  Inc.,  Asset-Backed 
Secmlties  Refeienca  Guide  A-10  (Year  Ended  1991). 
See  also  liebowitz,  supra  note  4,  at  22  (reporting 
$46.6  billion  of  non^nortgage  asset-backed 
securities  issued  in  the  United  States). 


private  offerings  are  similar  to  those 
sold  publicly,  many  private  placements 
involve  types  of  structured  financings 
that  have  never  been  publicly  offered  in 
the  United  States,  in  part  because  of  the 
Act  These  financings  include  those 
backed  by  installment  loans,  future 
royalties,  high  yield  bonds,  and 
Medicare  receivables. 

Most  public  offerings  of  structured 
financings  are  issued  under  programs 
sponsored  by  the  federal  government  or 
by  government  sponsored  enterprises. 
Securities  issued  under  programs 
sponsored  by  the  Government  National 
Mortgage  Association  (“GNMA”),  the 
Federal  National  Mortgage  Association 
(“FNMA"),  and  the  Federal  Home  Loan 
Mortgage  Corporation  (“FHLMC”) 
dominate  the  mortgage  market.*'  In  1991, 
the  Resolution  Trust  Corporation  began 
issuing  securities  backed  by  mortgages, 
junk  bonds,  and  other  assets  acquired 
from  failed  savings  and  loan 
associations.*^ 

The  private'  sector  also  is  active  in 
sponsoring  structured  financings.  The 
most  active  sponsors  in  the  private 
sector  include  commercial  banks, 
savings  and  loan  associations, 
automobile  manufacturers,  retailers, 
finance  companies,  insurance 
companies,  and  investment  banks. 

These  sponsors  securitize  assets  for  a 
variety  of  reasons.  Structured  financings 
often  enable  a  sponsor  to  gain  access  to 
an  alternative,  usually  cheaper,  funding 
source.  In  addition,  some  sponsors  find 
that  securitizing  assets  allows  them  to 
manage  their  loan  portfolios,  and  in 
turn,  their  balance  sheets  more 
effectively.*®  Banks  and  savings  and 
loan  associations  also  securitize  assets 
to  facilitate  compliance  with  regulatory 
capital  requirements. 

B.  The  Securitization  Process 

The  basic  structures  of  all  structured 
financings,  regardless  of  the  underlying 


“In  1990,  FHLMC  GNMA,  and  FNMA  sponsored 
programs  were  responsible  for  94.2%  of  mortgage- 
backed  pass-through  securities  and  82.2%  of 
multiclass  mortgage-backed  securities  issued  that 
year.  See  Federal  Home  Loan  Mortgage  Corp., 
Database,  in  The  Secondary  Mortgage  Markets. 
Tables  2.  3  (Winter  1991/1992). 

I’ln  addition,  the  Federal  Agricultural  Mortgage 
Corporation  issues  securities  backed  by  agricultural 
mortgages  guaranteed  by  the  Farmers  Home 
Administration.  The  Small  Business  Administration 
securitizes  a  small  portion  of  the  loans  it 
guarantees.  Finally,  as  discussed  in  Section  I.C 
below,  in  ttie  late  IgeCs,  the  federal  government 
sold  portions  of  the  loan  portfoUos  of  certain 
government  agencies,  which  in  hnn,  were  pooled 
and  securitized. 

“By  converting  financial  assets  into  cash  (which 
can  be  used  to  retire  debt  or  acquire  new 
receivables),  structured  finance  enables  sponsors  to 
reduce  interest  rate  risk  and  to  diversify  their 
portfolios. 
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assets,  are  remarkably  similar.** 
Typically,  a  sponsor  transfers  a  pool  of 
homogeneous  financial  assets  to  the 
issuer,  a  special  purpose  entity,**  in 
return  for  the  proceeds  from  the  sale  of 
one  or  more  classes  of  securities  backed 
by  these  assets.  The  securities  issued 
generally  are  debt  securities  or  equity 
securities  with  debt-like  characteristics 
(“fixed-income  securities”).**  Payment 
on  the  securities  depends  primarily  on 
the  cash  flows  generated  by  the  pooled 
assets.**  Issuers  that  have  more  assets 
or  that  expect  to  receive  more  income 
than  needed  to  make  full  payment  on 
the  fixed-income  securities  may  sell 
interests  in  the  residual  cash  flow. 

These  interests  are  typically  sold  to 
highly  sophisticated  investors.** 

''While  this  section  discusses  the  basic 
components  of  a  structured  financing,  there  are  a 
wide  range  of  permutations.  For  a  discussion  of 
these  permutations,  see  Structured  Finance  Chapter, 
supra  note,  1  S  UIA.  5ee  also  lason  H.P.  Kravitt  A 
Brief  Summary  of  Structures  Utilized  in  the 
Securitization  of  Financial  Assets,  in  1 
Securitization  of  Financial  Assets  {  4  (Jason  H.P. 
Kravitt  ed.  1991)  (hereinafter  Securitization  of 
Financial  Assets). 

"The  special  purpose  entity  ippy  be  a 
corporation,  a  grantor  trust,  an  owner's  trust  or  a 
partnership.  The  form  of  organization  depends 
generally  on  tax  considerations  and  the  payment 
structure  of  the  financing  and  its  securities.  For  a 
general  discussion  of  payment  structures  and 
attendant  tax  issues,  see,  e,g.,  William  A.  Schmalz 
el  ai.  Tax  Issues  in  1  Securitization  of  Financial 
Assets,  supra  note  19,  SS  9.01  -  9.06;  Charles  M. 
Adelman  &  Roger  D.  Lorence.  Tax  Considerations. 
The  Asset  Securitization  Handbook,  46-63  (Phillip 
Zweig  ed..  1969). 

"  These  securities  typically  entitle  the  holder  to  a 
specified  principal  amount  at  maturity  and  bear 
interest  at  a  fixed  rate  or  at  an  adjustable  rate, 
which  may  be  determined  periodically  by  reference 
to  an  index,  through  auctions  among  investors  or 
prospective  investors,  or  through  the  remarketing  of 
the  instrumenL  Interest  payments  also  may  be 
determined  by  reference  to  all  or  part  of  the  interest 
received  on  the  underlying  assets. 

Generally,  the  type  of  security  issued  depends  in 
part  on  the  payment  structure.  Under  a  “pass- 
through"  structure,  a  single  class  of  securities  is 
issued,  with  each  security  representing  a  fractional 
interest  in  the  underlying  po^.  A  “pay-through” 
structure  permits  the  issuance  of  multiple  classes  of 
securities,  with  each  class  having  differing 
maturities  and  payment  schedules.  Both  structures 
permit  the  issuance  of  “stripped  securities”  (such  as 
interest-only  and  principal-only  certificates)  and 
classes  of  senior  and  subordinate  securities. 

"Some  financings  also  include  credit 
enhancements,  such  as  irrevocable  standby  letters 
of  credit  (“LOCs"),  financial  guarantee  insurance,  or 
cash  collateral  accounts,  that  could  be  drawn  upon 
if  the  cash  flows  from  the  assets  prove  insufiFicient 
to  meet  the  issuer's  obligations. 

Not  all  financings  offer  securities  backed  by  the 
cash  flow  from  the  underlying  assets.  As  discussed 
in  note  65  infra,  a  few  structiued  financings  have 
employed  a  “market  value”  structure,  in  which 
payment  on  the  securities  is  derived  from  the 
aggregate  market  value  of  the  pooled  assets,  rather 
than  fiom  the  cash  flow  from  the  underlying  assets. 

"  As  discussed  infra  note  77,  residual  Interests 
are  highly  volatile  instruments  that  bear  any  losses 
first  resulting  from  an  insufficient  cash  flow. 


The  issuer’s  only  business  activity  is 
to  acquire  the  sponsor's  assets  and  issue 
securities.  A  servicer,  which  often  is  the 
sponsor  or  an  affiliate  of  the  sponsor,  is 
the  primary  administrator  of  the 
financing.  Generally,  the  servicer 
collects  payments  on  the  underlying 
assets  when  due  and  ensures  that  funds 
are  available  so  that  investors  are  paid 
in  a  timely  manner.  An  independent 
trustee,  usually  a  large  commercial 
bank,  typically  holds  the  issuer’s  assets, 
or  documentation  of  interest  in  the 
assets,  in  a  segregated  account  for  the 
benefit  of  investors.  The  trustee  also 
monitors  the  issuer’s  fulfillment  of  its 
obligations. 

Initially,  most  financings  were 
structured  so  that  their  pools  were  fixed 
at  the  time  of  issuance,  with 
“management"  of  the  assets  (other  than 
servicing)  generally  limited  to  the 
substitution  of  new,  similar  assets  for 
defective  assets.**  As  the  structured 
finance  market  has  evolved,  structures 
have  been  developed  that  rely  to  a 
greater  degree  on  management.  Many 
financings  allow  the  servicer  or  trustee 
to  reinvest  idle  cash  in  short-term  debt 
obligations  when  there  is  a  timing 
mismatch  between  collections  and 
payments  to  investors.  In  some 
financings,  the  issuer  may  acquire 
additional  assets  if  the  previously 
designated  assets  do  not  generate 
sufficient  cash  flows  to  pay  investors.** 
Finally,  recently  developed  structures 
permit  an  issuer  to  purchase  assets  and 
issue  securities  on  an  ongoing  basis.**  In 
each  case,  guidelines  governing  both  the 
level  and  type(s)  of  permissible 
management  are  established  prior  to  the 
issuance  of  the  financing’s  securities. 

"  Circumstances  under  which  substitution  may 
occur  are  described  infra  note  80. 

"Credit  card  financings,  for  example,  are  backed 
by  current  and  future  receivables  generated  by 
specified  credit  card  accounts;  the  balance  of  the 
pooled  assets  fluctuate  as  new  receivables,  are 
generated  and  existing  amounts  are  paid  or  charged 
ofi  as  a  default,  if  the  accounts  do  not  generate 
sufficient  receivables  to  support  the  securities,  the 
sponsor  may  be  required  to  assign  receivables  from 
other  accounts  to  the  pool. 

"These  structures  include  master  trust  programs, 
used  predominantly  in  financings  backed  by  credit 
card  receivables,  and  asset-backed  commercial 
paper  programs.  In  a  master  trust  program,  the 
sponsor  initially  transfers  a  large  amount  of  assets 
and  the  structured  financing  issues  multiple  classes 
of  securities,  often  with  varying  terms,  over  time. 
Under  certain  conditions,  assets  may  be  added  or 
removed  throughout  the  life  of  the  issuer.  Asset- 
backed  commercial  paper  programs  issue 
commercial  paper  on  an  ongoing  basis  and  are 
backed  by  a  diversified  pool  of  assets,  with  assets 
added  to  the  pool  throu^out  the  life  of  the  program. 
Asset-backed  commercial  paper  programs  generally 
contain  a  variety  of  relatively  short-term  assets, 
such  as  credit  card  receivables,  automobile  lease 
receivables,  trade  receivables,  and  short-term 
money  market  Instruments. 


Publicly  offered  structured  financings 
typically  issue  at  least  one  class  of 
securities  rated  in  one  of  the  two  highest 
categories  by  a  nationally  recognized 
statistical  rating  organization,  or  “rating 
agency."  **  As  with  a  traditional 
corporate  bond,  a  rating  of  a  structured 
financing  assesses  credit  risk  [i.e.,  the 
likelihood  that  the  investor  will  receive 
full  and  timely  payments).** 

In  rating  a  structured  financing,  rating 
agencies  generally  apply  the  same  basic 
approach,  regardless  of  the  assets 
securitized.**  Rating  agencies  examine 
(i)  the  structure  of  the  financing, 
including  the  risk  that  the  insolvency  of 
the  financing’s  sponsor  would  affect 
payments  to  investors;  *®  (ii)  the  credit 
risk  of  the  financing,  including  the 
potential  impairment  of  the  cash  flows 
from  the  pooled  assets  due  to  borrower 
delinquencies  or  defaults;  **  and  (iii) 
risks  related  to  the  actual  cash  flow 
funding  the  securities,  including  the 
allocation  of  cash  flow  under  the 
financing’s  payment  structure.**  Based 
on  this  examination,  rating  agencies 
determine  the  amount  of  credit 
enhancement  necessary  for  the 
structured  financing  to  obtain  the  rating 
desired  by  the  sponsor. 

Financings  typically  are  structured 
and  operated  in  accordance  with  criteria 
developed  by  the  rating  agencies  to 
minimize  various  risks.  Rating  agencies, 
for  example,  may  require  that  the 
transfer  of  the  assets  fitim  the  sponsor 
to  the  issuer  be  a  “true  sale"  and  not  a 

"At  least  four  rating  agencies.  Standard  &  Poor's 
Corporation.  Moody's  Investors  Service,  Inc..  Fitch 
Investors  Service,  Inc.,  and  Duff  &  Phelps,  Inc., 
currently  are  active  in  rating  domestic  structured 
financings. 

Providers  of  external  credit  support,  such  as  the 
issuers  of  LOCs  or  financial  guarantee  insurers,  also 
may  play  a  role  in  structuring  the  financing.  As  in 
most  securities  issuances,  underwriters  and 
independent  auditors  also  are  participants. 

"A  rating  does  not  address  market  risks  to 
investors  that  may  result  from  changes  in  interest 
rate  levels  or  from  prepayments  on  the  assets  in  the 
underlying  pool.  Sm,  e.g..  Standard  &  Poor's 
Corporation.  S&Fs  Structured  Finance  Criteria  101 
(1986). 

"Asset-backed  commercial  paper  programs  are 
subject  to  somewhat  different  rating  criteria 
because  of  the  nature  of  the  securities  they  offer. 

For  a  more  detailed  discussion  of  the  role  of  the 
rating  agencies,  see.  e.g.,  Peter  V.  Darrow,  et  al.. 
Rating  Agency  Requirements  in  1  Securitization  of 
Financial  Assets,  supra  note  19. 

"Rating  agencies  also  examine  whether  the 
issuer  itself  could  become  subject  to  bankruptcy 
proceedings.  This,  for  example,  could  occur  if  an 
issuer  were  to  engage  in  other  business  activities. 

*'  Rating  agencies  also  evaluate  the  quality  of  the 
servicer  in  connection  with  its  responsibilities  to 
manage  and  maintain  the  payment  stream  on  the 
underlying  assets.  In  addition,  rating  agencies 
evaluate  the  capability  of  the  trustee  in  performing 
its  duties. 

"The  “pass-through"  and  “pay-through"  payroeq) 
structures  are  described  supra  note  21. 
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secured  loan,**  that  the  pooled  assets 
generally  be  representative  of  the 
sponsor’s  portfolio,  and  that  the 
financing’s  servicer  remit  the  cash  flows 
from  the  fmancing’s  assets  to  the  trustee 
within  forty-eight  hours. 

Once  a  financing  is  rated,  rating 
agencies  typically  monitor  the 
financing’s  performance.  Downgrades  of 
financings  have  been  infrequent,  with 
most  occurring  as  a  result  of 
doiyngrades  in  the  ratings  of  providers 
of  credit  support.  The  Commission  is  not 
aware  of  any  rated  structured  financing 
defaulting  oh  its  Hxed-income 
securities.** 

C.  The  Application  of  the  Investment 
Company  Act  to  Structured  Financings 

Despite  the  size  of  the  structured 
finance  market,  its  growth  and 
development  has  been  constrained  by 
the  Act.  Structured  financings  meet  the 
definition  of  investment  company  under 
section  3(a]  because  they  issue 
securities  and  are  primarily  engaged  in 
investing  in,  owning,  or  holding 
securities.**  These  financings,  however, 
are  unable  to  operate  under  the  Act’s 
requirements.**  Accordingly,  to  be 
offered  in  the  United  States,  a  structured 
financing  must  either  be  organized  to 
come  within  one  of  the  exceptions  to  the 
definition  of  investment  company  under 
the  Act  or  seek  exemptive  relief  from 
the  Commission.** 


”  Structuring  the  financing  as  a  “true  sale" 
reduces  the  risk  that  the  sponsor's  insolvency  will 
affect  the  issuer's  payments  to  investors.  Sponsors 
not  subject  to  the  Bankruptcy  Code,  such  as  banks 
and  savings  and  loan  associations,  may 
permitted  to  pledge  assets  to  the  issuer. 

**  Unrated  Tinancings.  by  contrast,  have 
experienced  defaults.  The  largest  and  most  notable 
occurred  in  1985  when  Equity  Program  investment 
Corporation  and  certain  of  its  affiliates  defaulted  on 
approximately  $1.4  billion  in  mortgages  and 
privately  placed  mortgage-backed  securities.  For  a 
discussion  of  the  facts  underlying  the  EPIC  default, 
see  EPIC  Mortgage  Ins.  Litig..  701  F.  Supp.  1192  (E.D. 
Va  1988).  affd  in  part,  rev'd  in  part  sub  nom. 
Foremost  Guaranty  Carp,  v.  Meritor  Sav.  Bank.  910 
F.2d  118  (4th  Cir.  1990). 

’^Fipancial  instruments  generated  in  commercial 
transactions  generally  have  been  considered  to  be 
securities  for  purposes  of  the  Act.  See,  e.g..  ^C, 
Report  on  the  Public  Policy  Implications  of 
Investment  Company  Growth.  H.R.  Rep.  No.  2337, 
89th  Cong.,  2d  Sess.  238-39  (1966)  (stating  that  notes 
representing  the  sales  price  of  merchandise,  loans  to 
manufacturers,  wholesalers,  retailers  and 
purchasers  of  merchandise  or  insurance,  and 
mortgages  and  other  interests  in  real  estate  are 
securities  for  purposes  of  the  Act). 

“For  example,  section  17(a)  prohibits  certain 
persons  affiliated  with  a  registered  investment 
company  from  selling  securities  and  other  property 
to  the  investment  company.  15  U.S.C.  80a-17(a).  In  a 
structured  financing,  this  section  would  prohibit  a 
sponsor's  sale  of  assets  to  the  issuer,  as  well  as  any 
substitution  of  assets  by  the  sponsor. 

**  As  discussed  supra  note  6.  most  financings 
spKmsored  by  the  federal  government  or  by 
government  sponsored  enterprises  are  exempt 
under  section  2(b). 


There  are  only  two  exceptions  that 
are  particularly  relevant  to  private 
sector  structured  financings:  sections 
3{c)(5]  and  3(c)(1).**  Section  3(c)(5) 
excepts: 

[a]ny  person  who  is  not  engaged  in  the 
business  of  issuing  redeemable  securities 
*  *  *  and  who  is  primarily  engaged  in  one  or 
more  of  the  following  businesses:  (A) 
purchasing  or  otherwise  acquiring  notes, 
drafts,  acceptances,  open  accounts 
receivable,  and  other  obligations  representing 
part  or  all  of  the  sates  price  of  merchandise, 
insurance,  and  services;  (B)  making  loans  to 
manufacturers,  wholesalers,  and  retailers  of, 
and  to  prospective  purchasers  of,  specified 
merchandise,  insurance,  and  services;  and 
(C)  purchasing  or  otherwise  acquiring 
mortgages  and  other  liens  on  and  interests  in 
real  estate. 

Section  3(c)(5)  was  intended  to  except 
issuers  engaged  primarily  in  the 
factoring,  discounting,  or  real  estate 
businesses.**  Many  structured 
financings,  however,  rely  on  this 
exception  due  to  its  broad  statutory 
language.  A  number  of  no-action  letters 
address  whether  an  issuer  is  primarily 
engaged  in  one  of  |^e  businesses 
enumerated  in  secnon  3(c)(5),** 

Under  these  letters,  issuers  relying  on 
subparagraphs  (A)  or  (B)  of  section 
3(c)(5)  must  primarily  hold  receivables, 
loans  to  refinance  receivables,  or  loans 
to  manufacturers  made  in  connection 
with  the  purchase  of  specified 
merchandise  and  services.'**  Many  non- 
mortgage  financings  whose  assets  meet 
this  criteria,  such  as  those  backed  by 
automobile  loans,  most  credit  card 
account  receivables,  and  equipment 
leases,  rely  on  subparagraphs  (A)  and 
(B).  No-action  assurance  has  been 
declined  where  an  issuer’s  assets  are 
not  related  to  the  purchase  or  sale  of 
specified  merchandise,  insurance,  or 
services.**  Financings  backed  by  general 


“Other  exceptions  may  be  available  for  a  limited 
number  of  private  sector  structured  financings.  See, 
e.g„  Investment  Company  Act  sections  3(c)(3),  (4), 
and  (6);  15  U.S.C.  B0a-3(c)(3).  (4).  S  (8).  See  also 
infra  note  46. 

“See  authorities  cited  supra  note  6.  See  also  S. 
Rep.  No.  184,  Sist  Cong.,  1st  Sess.  37  (1969);  H.R. 

Rep.  No.  1382, 91st  Cong.,  2d  Sess.  17  (1970). 

“Structured  financings  meet  the  first  portion  of 
section  3(c)(S)  because  they  do  not  issue 
redeemable  securities. 

**  See,  e.g..  Ambassador  Capital  Corporation  (pub. 
avail.  Oct.  6. 1986)  (no-action  position  taken  with 
respect  to  issuer  holding  airline  credit  card  account 
receivables);  Days  Inn  of  America.  Inc.  (pub.  avail. 
Dec.  30. 19M)  (no-action  position  taken  with  respect 
to  issuer  holding  franchise  fee  receivables). 

“See,  eg..  World  Evangelical  Development  Ltd. 
(pub.  avail.  Apr.  5. 1979)  (no-action  position 
declined  where  entity  would  issue  general  purpose 
commercial  loans);  Educational  Loan  Marketing 
Associations,  Inc.  (pub.  avail.  Feb.  4, 1966)  (no¬ 
action  position  declined  where  entity  would  issue 
debt  secured  by  the  repayment  of  student  loans 
financed  by  proceeds  from  the  debt  offering). 


purpose  commercial  loans,  consumer 
loans,  or  corporate  bonds  typically  are 
unable  to  rely  on  subparagraph  (A)  or 
(B). 

Many  issuers  of  mortgage-backed 
securities  and  similar  products  rely  on 
subparagraph  (C)  of  section  3(c)(5). 

Under  no-action  letters,  an  issuer  relying 
on  this  provision  must  invest  at  least 
fifty-five  percent  of  its  assets  in 
mortgages  and  other  liens  on  and 
interests  in  real  estate  (“qualifying 
interests”).  An  additional  twenty-five 
percent  of  the  issuer’s  assets  must  be  in 
“real  estate  related  assets."  ** 

Qualifying  interests  have  been 
interpreted  to  include  fee  interests, 
leaseholds,  interests  fully  secured  by 
mortgages  solely  on  real  estate,  and  so- 
called  "whole  pool  certificates”  issued 
by  FNMA,  GNMA  or  FHLMC  (i.e., 
certificates  that  represent  the  entire 
ownership  interest  in  a  particular  pool 
of  mortgages).**  So-called  “partial  pool 
certificates”  issued  by  these  agencies 
(i.e.,  certificates  representing  less  than 
the  entire  ownership  interest  in  a 
particular  pool  of  mortgages)  have  not 
been  considered  to  be  qualifying 
interests,  although  they  may  be  treated 
as  real  estate  related  assets  for  purposes 
of  the  twenty-five  percent  test.** 

Structured  financings  that  cannot  rely 
on  section  3(c)(5)  may  rely  on  section 
3(c)(1),  the  private  investment  company 
exception.  This  exception,  however,  is 
limited  to  issuers  that  do  not  engage  in 
public  offerings  and  whose  outstanding 
securities  (other  than  short-term  paper) 
are  beneficially  owned  by  not  more  than 
100  persons.** 


“This  percentage  may  be  reduced  to  the  extent 
that  more  than  55%  of  the  issuer's  assets  are 
invested  in  qualifying  interests.  See,  e.g.,  Greenwich 
Capital  Acceptance,  Inc.  (pub.  avail.  Aug.  8, 1991 ); 
United  Bankers.  Inc.  (paib.  avail.  Mar.  23. 1988). 
Generally,  there  are  no  restrictions  on  the 
investment  of  the  remaining  20%  of  the  issuer's 
assets.  See,  eg.,  NAB  Asset  Corp.  (pub.  avail.  |une 
20, 1991). 

**See,  e.g.  United  Bankers.  Inc.,  supra  note  (fee 
interests);  Health  Facility  Credit  Corp-  (pub-  avail. 
Feb.  6, 1985)  (leaseholds);  Medidentic  Mortgage 
Investors  (pub.  avail.  May  23. 1984)  (mortgages); 
American  Home  Finance  Corp.  (pub.  avail.  Apr.  9, 
1981)  (GNMA  whole  pool  certificates). 

“See  Nottingham  Reahy  Securities,  Inc.  (pub. 
avail.  Apr.  19, 1984).  The  Division  has  reasoned  that 
agency  whole  pool  certificates  should  be  considered 
qualifying  interests  because  holders  of  these 
certificates  generally  have  the  same  economic 
experience  as  an  investor  who  purchases  the 
underlying  mortgages  directly.  Conversely,  the 
Division  Ims  concluded  that  an  investment  in 
agency  partial  pool  oertificates  is  an  investment  in 
the  securities  of  the  issuer,  rather  than  an 
investment  in  the  underlying  mortgages,  and 
accordingly,  should  not  be  considered  a  qualifying 
interest. 

“Legislation  has  been  introduced  in  Congress 
that  would,  among  other  things,  create  a  new 

^  Continued 
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Some  structured  financings  have 
obtained  cxemptive  orders  from  the 
Commission  under  section  6(c],  the  Act's 
general  exemptive  provision.  Most  of  the 
orders  have  concerned  structured 
financings  whose  assets  consisted 
primarily  of  partial  pool  certificates  and 
other  mortgage-related  assets  that  are 
not  considered  to  be  qualifying  interests 
under  section  3(c)(5)(C).*’ These  orders 
have  been  based,  in  part  on  the 
legislative  purpose  underlying  the 
Secondary  Mortgage  Market 
Enhancement  Act  of  1984  (“SMMEA").** 
in  adopting  SMMEA,  Congress 
contemplated  that  the  Commission 
would  provide  appropriate 
administrative  relief  if  the  Act 
unnecessarily  hindered  the  development 
of  the  secondary  mortgage  market.** The 
Commission  has  issued  approximately 
125  orders  concerning  mortgage-related 
financings.** 

In  general,  the  orders  have  required, 
among  other  things,  that  (i)  fixed-income 
securities  sold  to  the  public  be  rated  in 
one  of  the  two  highest  categories  by  at 
least  one  rating  agency;  (ii)  substitution 
of  assets  be  limited  both  quantitatively 
and  qualitatively;  *'  (iii)  the  assets  be 


section  exception  for  issuers  whose  securities  are 
held  exclusively  by  sophisticated  or  “qualiried" 
purchasers,  as  deHned  by  rule,  if  adopted, 
structured  Financings  could  rely  on  this  exception  so 
long  as  their  security  holders  consist  of  “qualified" 
purchasers.  Small  Business  Incentive  Act  of  1992.  S. 
2516, 102d  Cong..  2d  Sess.  (Apr.  2. 1992):  H.R.  4936. 
102  Cong..  2d  ^ss.  (Apr.  9, 1992).  See  Hearings  on 
the  Small  Business  Incentive  Act  of  1992. 102d 
Cong.,  2d  Sess.  (Mar.  26, 1992). 

”See,  e.g..  Mortgage  Bankers  Financial  Corp.  I, 
Investment. Company  Act  Release  Nos.  16456  (June 
26. 1966).  53  FR  25226  (July  5. 1968)  (Notice  of 
Application)  and  16497  (|uly  25, 1988).  41  SEC 
Do^et  614  (Aug.  9. 1968)  (Order);  Shearson  Lehman 
CMO,  Inc..  Investment  Company  Act  Release  Nos. 
15796  (June  11. 1987).  52  FR  23246  (|une  18, 1987) 
(Notice  of  Application)  and  15852  (July  2, 1987).  36 
SEC  Docket  1403  (July  21, 1987)  (Order). 

“Secondary  Mortgage  Market  Enhancement  Act 
of  1964.  Pub.  L  No.  96-440.  98  Stat.  1689  (1984). 
Congress  enacted  SMMEA  in  an  effort  to  expand 
the  participation  of  the  private  sector  in  the 
secondary  mortgage  market  in  response  to  concerns 
that  GNMA.  FNMA,  and  FHLMC  would  not  be  able 
to  meet  future  demands  for  mortgage  credit. 

**See  S.  Rep.  No.  293.  96th  Cong..  2d  Sess.  9  (1983) 
(while  the  Senate  Committee  on  Banking.  Finance 
and  Urban  Affairs  considered  whether  the  Act 
should  be  amended  to  except  issuers  investing  in 
certain  mortgage-backed  securities  from  the 
definition  of  investment  company,  the  Committee 
reported  legislation  without  such  an  exception  in 
light  of  the  Commission's  administrative  flexibility). 

“See  supra  note  47. 

For  example,  the  orders  generally  have 
permitted  substitution  of  pooled  assets,  provided, 
among  other  things,  that  the  new  assets  be  of  equal 
or  belter  credit  quality  than  the  replaced  assets,  and 
that  the  new  assets  have  similar  payment  terms.  In 
addition,  some  orders  have  limit^  substitution  to 
no  more  than  40%  of  the  aggregate  face  amount  of 
the  assets  initially  deposited  (with  no  substitution 
of  substituted  assets).  See.  e.g..  Mortgage  Bankers 
Financial  Corp.  L  supra  note  47  (with  respect  to  the 


held  by  an  Independent  trustee  qualified 
under  the  Trust  Indenture  Act  of  1939 
(the  ‘Trust  Indenture  Act")  **  who  has  a 
first  priority  perfected  security  interest 
or  lien  in  the  collateral;  (iv)  the  servicer 
not  be  affiliated  with  the  trustee;  and  (v) 
the  issuer  be  audited  annually  to 
determine  that  the  cash  flow  is  sufficient 
for  payment  of  principal  and  interest. 
These  conditions  generally  parallel 
requirements  prescribed  by  rating 
agencies.** 

The  Commission  also  has  granted 
exemptive  relief  under  sections  6(c)  and 
6(e)  **  for  financings  related  to  the 
federal  government  loan  sales 
program.**  Under  this  program,  the 
federal  government  sold  portions  of  the 
loan  portfolios  of  certain  government 
agencies  during  the  late  1980’s.**  While 
some  of  these  sales  were  excepted 
under  section  3(c)(5),  others  could  not 
have  been  completed  without  exemptive 
relief.  A  total  of  seven  financings  either 
received  exemption  from  most 
provisions  of  the  Act,  including  the 
registration  requirements,  or  registered 
as  closed-end  management  investment 
companies  and  recejyed  exemption  from 
much  of  the  Act.*’ The  conditions 
imposed  in  those  orders  generally  were 
similar  to  those  required  for  exempting 
mortgage-related  financings.** 


substitution  of  pooled  GNMA.  FNMA,  and  FHLMC 
certificates). 

“The  Trust  Indenture  Act  sets  forth  requirements 
regarding,  among  other  things,  the  eligibility  and 
qualifications  of  trustees,  the  preferential  collection 
of  claims  against  the  issuer,  and  reporting 
obligations.  The  Trust  Indenture  Act  also  addresses 
the  duties  of  trustees  when  an  issuer  defaults. 

“The  exemptive  orders  also  have  imposed 
conditions  limiting  the  sale  of  residual  interests. 

“15  U.S.C.  80a-9(e).  Section  6(e)  provides  that  if, 
in  connection  with  any  order  under  section  6 
exempting  any  investment  company  from  the 
registration  provisions  of  section  7  (15  U.S.C.  S  60a- 
7),  the  Commission  finds  it  appropriate  that  certain 
provisions  of  the  Act  pertaining  to  registered 
investment  companies  be  applicable  in  respect  of 
such  company,  the  specified  provisions  will  apply  to 
that  company  as  though  it  were  a  registered 
investment  company.  See,  e.g..  Community  Program 
Loan  Trust  No.  1967  A.  Investment  Company  Act 
Release  Nos.  15900  (July  29. 1967).  52  FR  28628  (July 
31. 1987)  (Notice  of  Application)  and  15948  (Aug.  24, 
1987).  39  SEC  Docket  65  (Sept.  8. 1967)  (Order). 

“See.  e.g..  Community  Program  Loan  Trust  No. 
1987  A.  supra  note  54. 

“See  Omnibus  Budget  Reconciliation  Act  of  1966. 
Pub.  L.,  No.  99-509. 100  Stat.  1874;  Omnibus  Budget 
Reconciliation  Act  of  1987,  Pub.  L  No.  100-203, 101 
Stat.  1330  (1987). 

Some  issuers  registered  as  investment 
companies  because  of  tax  advantages.  See.  e.g.. 
College  and  University  Faculty  Loan  Trust, 
Investment  Company  Act  Release  Nos.  15903  (July 
31. 1967).  52  FR  26690  (Aug.  4. 1987).  (Notice  of 
Application)  and  15990  (Sept.  18. 1987),  39  SEC 
Docket  348  (Sept  29. 1987)  (Order). 

“The  only  other  exemptive  order  issued  with 
respect  to  structured  financings  involved  trusts 
established  by  the  Government  of  Israel  to  facilitate 
the  financing  of  its  housing  program  to  Soviet 
refugees.  Each  trust  issued  non-redeemable  pass- 


D,  The  Effects  of  the  Regulatory 
Structure 

As  a  practical  matter,  the  Act  treats 
similar  types  of  structured  financings 
very  differently.  Some  structured 
financings  are  subject  to  the  Act's 
requirements,  while  others  are  excepted 
entirely,  depending  solely  on  the  assets 
underlying  the  financing.  Most 
structured  financings  backed  by 
consumer  receivables,  for  example,  are 
excepted  from  the  Act  under  section 
3(c)(5).  Structured  financings  backed  by 
general  purpose  loans,  on  the  other 
hand,  are  not  excepted  and  cannot  be 
sold  publicly  in  the  United  States,  even 
though  the  financing  may  be  similar  to 
those  qualifying  for  an  exception  or 
receiving  exemptive  relief.  This 
regulatory  framework  ignores  both  the 
structure  and  operation  of  structured 
financings,  and  the  credit  quality  of 
securitized  assets.**  It  also  enforces  a 
distinction  that  does  not  reflect  the 
economic  reality  that  any  asset  with  a 
relatively  predictable  cash  flow  is 
capable  of  being  securitized  in  a 
generally  uniform  manner. 

The  differing  regulatory  treatment 
under  the  Act  has  adversely  affected  the 
development  of  the  structured  market. 
According  to  market  participants,  the 
most  widely  accepted  types  of 
structured  financings  are  those  sold  on 
the  domestic  public  market,  while 
financings  whose  distribution  is  limited 
to  private  placements  or  to  overseas 
markets  have  lagged  in  development.  In 
addition.  United  States  investors  are 
denied  the  opportunity  to  purchase  high- 
quality  securities  issued  by  certain  types 
of  structured  financings.  Similarly, 
sponsors  of  financings  that  cannot  be 
offered  publicly  in  the  United  States  are 
prevented  from  diversifying  and 
expanding  their  investor  base. 


through  certificates  backed  by  a  single  promissory 
note,  the  payment  of  which  was  guaranteed  by  the 
full  faith  and  credit  of  the  United  States.  See 
Government  of  Israel.  Investment  Company  Act 
Release  Nos.  16047  (Mar.  16. 1991).  56  FR  11806 
(Mar.  20. 1991]  (Notice  of  Application)  and  18069 
(Mar.  26, 1991).  46  SEC  Docket  943  (Apr.  2. 1991) 
(Order). 

“In  response  to  the  Study  Release,  supra  note  1, 
one  commenter  noted  that  "issuers  of  asset-backed 
securities  whose  underlying  assets  are  credit  card 
receivables  have  restrictions  limiting  the  percentage 
of  their  assets  that  can  be  represented  by  cash 
advances.  In  many  cases,  if  the  percentage  of  cash 
advance  receivables  becomes  too  great,  the 
transaction  is  liquidated  and  investments  are  paid 
earlier  than  expected  *  *  *.  From  the  point  of  view 
of  the  investor,  (however],  there  is  no  difference 
between  the  two  types  of  credit  card  receivables." 
Letter  from  Cleary.  Gottlieb,  Steen  ft  Hamilton  to 
Jonathan  G.  Katz,  Secretary,  SEC  62-63  (Oct.  12. 
1990)  at  File  No.  S7-11-00  (hereinafter  Cleary. 
Gottlieb  Study  Comment). 
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The  regulatory  barriers  presented  by 
the  Act  also  have  broader  economic 
implications.  Many  sectors  of  the 
economy  are  prevented  from  fully  using 
structured  finance  to  address  capital 
needs.  When  the  Act  does  not  apply, 
structured  finance  has  proved  effective 
in  increasing  the  availability  of  certain 
financial  assets,  often  at  lower  costs. 

For  example,  structured  finance  has 
increased  the  availability  of  home 
mortgage  funding  by  enabling  banks  and 
savings  and  loan  associations  to 
package  their  loans  and  sell  them  in  the 
secondary  market. 

In  the  long-term,  private  sector 
structured  finance  may  prove  beneficial 
as  a  means  of  capital  formation  with 
respect  to  small  businesses.  For 
example,  general  purpose  loans  to  small 
businesses  could  be  securitized  in  a 
manner  very  similar  to  residential 
mortgages.  Suppliers  and  distributors 
also  could  securitize  small  business 
payables.  Finally,  small  businesses 
themselves  could  pool  and  sell  their 
own  assets,  such  as  receivables  from 
customers.*® 

II.  Discussion 

A.  Proposed  Rule  3a-7 

Proposed  rule  3a-7  would  remove 
impediments  caused  by  the  Act  by 
excluding  any  structured  financing, 
regardless  of  the  type  of  assets 
securitized,  from  the  definition  of 
investment  company,  provided  certain 
conditions  are  satisfied.  It  would 
obviate  the  need  for  sponsors  to  attempt 
to  Ht  their  financings  within  the  confines 
of  section  3(c)(5) — a  section  that  was  not 
intended  to  cover  these  arrangements. 
The  proposal  also  would  eliminate  the 
need  to  obtain  exemptive  orders 
covering  specific  structured  financings. 

Proposed  rule  3a-7  would  have  four 
conditions: 

(i)  Issuers  must  primarily  issue  fixed- 
income  securities,  with  the  holders  of  all 
such  securities  entitled  to  receive 
payments  based  on  the  cash  flow  from 
pooled  assets; 

(ii)  Securities  offered  to  the  public 
must  be  fixed-income  securities  (as 
defined  under  the  rule)  that  are  rated  at 
the  time  of  sale  in  one  of  the  two  highest 
categories  by  at  least  one  rating  agency; 

(iii)  The  issuer  must  hold  substantially 
all  assets  to  maturity,  except  that  assets 
may  be  substituted  or  added  consistent 
with  the  interests  of  existing  investors; 
and 

(iv)  Assets,  cash  flows,  and  other 
property  of  the  issuer  must  be 


See  Hearings  on  the  Small  Business  Incentive 
Act  of  1992,  supra  note  46  (testimony  of  Myron 
Glucksman,  Vice  President,  Structured  Finance 
Division,  Citicorp  Securities  Markets,  Inc.]. 


maintained  in  the  custody  of  an 
independent  trustee,  except  to  the 
extent  necessary  to  the  financing's 
operations. 

These  conditions,  which  are  discussed 
in  greater  detail  below,  are  intended  to 
recognize  the  structural  and  operational 
distinctions  between  registered 
investment  companies  and  structured 
financings  and  to  address  investor 
protection  concerns  by  codifying 
requirements  currently  imposed  by  the 
market  itself.  The  conditions  also  are 
intended  to  accommodate  future 
innovations  in  the  structured  finance 
market,  consistent  with  investor 
protection. 

1.  Scope  of  the  Rule 

Proposed  rule  3a-7  would  exclude 
from  the  definition  of  investment 
company  any  person  that  is  in  the 
business  of  acquiring  and  holding 
eligible  assets,  and  does  not  issue 
redeemable  securities.*'  The  proposed 
rule  is  intended  to  exclude  oivly 
structured  financings  from  the  Act  and 
to  preclude  excluded  issuers  from  acting 
in  a  manner  similar  to  registered 
investment  companies.  Only  issuers 
whose  sole  business  is  to  hold  a  pool  of 
eligible  assets  and  to  issue  non- 
redeemable  securities  could  rely  on  the 
exclusion. 

Proposed  rule  3a-7  would  be  based  on 
the  structure  and  operation  of  the 
financing  and  not  on  the  type  of  assets 
securitized,  provided  all  of  the  issuer’s 
assets  consist  of  eligible  assets. 
Proposed  paragraph  (b)(1)  defines  the 
term  “eligible  assets”  generally  to 
include  obligations  that  have  scheduled 
■  cash  flows.®*  This  requirement  is 
intended  to  ensure  that  securitized 
assets  produce  cash  flows  of  the  type 
that  may  be  statistically  analyzed  by 
rating  agencies  and  investors. 

2.  Conditions 

(i)  Securities  Based  on  Underlying  Cash 
Flows 

Proposed  paragraph  (a)(1)  would 
require  issuers  relying  on  the  rule  to 
issue  primarily  fixed-income  securities, 
interest-only  ("lO”)  securities,  principal- 
only  (“PO”)  securities,  or  other 


*'  In  addition,  issuers  seeking  to  rely  on  the  rule 
may  not  issue  debt  securities  that  entitle  holders  to 
receive  principal  and  accrued  interest  within  a  short 
period  of  time  after  demand  (i.e.,  within  14  days). 
Securities  with  a  short-term  demand  feature  appear 
more  like  redeemable  equity  securities,  and 
investors  could  confuse  the  securities  with  those 
issued  by  open-end  management  investment 
companies. 

"Under  proposed  paragraph  (b)(1),  eligible  assets 
also  would  include  assets  that  serve  solely  to 
support  the  credit  of  the  securities  (e.g.,  letters  of 
credit).  See  supra  note. 


securities  with  similar  characteristics, 
all  of  which  entitle  their  holders  to 
receive  payments  that  depend  on  cash 
flows  generated  by  the  underlying  pool. 
The  proposed  rule  is  intended  to  provide 
issuers  with  great  flexibility  in  choosing 
the  types  of  debt  or  debt-like  securities : 
to  issue.*®  Structured  financings 
presently  issue  a  variety  of  securities 
based  on  cash  flows  from  the  underlying 
pool,  and  the  proposal  is  not  intended  to 
limit  that  industry  practice.** 

By  requiring  payment  on  the  securities 
to  be  based  on  the  cash  flows  fi'om  the 
underlying  pool,  proposed  paragraph 
(a)(1)  is  intended  to  reach  the 
predominate  types  of  structured 
financings  that  are  currently  offered.*® 
The  provision  would  permit  an  excluded 
financing  to  use  credit  enhancements, 
such  as  letters  of  credit  or  financial 
guaranty  insurance,  to  pay  investors  if 
the  cash  flow  from  pooled  eligible  assets 
is  insufficient  to  meet  the  issuer’s 
obligations. 

(ii)  Securities  Offered  to  the  Public  Must 
Be  Fixed-Income  Securities  Rated  in  the 
Two  Highest  Investment  Grades 

Paragraph  (a)(2)  of  the  proposed  rule 
would  require  that  all  securities  offered 
to  the  public  be  fixed-income  securities 
that  are  rated,  at  the  time  of  sale  by  the 
issuer  or  any  underwriter  acting  on  the 
issuer’s  behalf,  in  one  of  the  two  highest 
categories  by  at  least  one  nationally 
recognized  statistical  rating 
organization,  or  “ratiiig  agency.”  ** 


"See supra  note  21.  As  discussed  below, 
however,  lO  securities.  PO  securities,  and  securities 
with  similar  characteristics  could  not  be  sold  to  the 
public. 

**  In  deFining  Fixed-income  securities,  proposed 
subparagraph  (b)(2)(i)  seeks  to  delineate  the 
methods  currently  used  to  calculate  interest  on  a 
structured  financing's  securities.  The  Commission 
specifically  requests  comment  on  whether  this 
approach  may  limit  unnecessarily  the  types  of  fixed- 
income  securities  that  may  be  offered  in  the  future, 
and  whether  an  alternative  approach  would  be 
appropriate. 

“  Structured  financings  using  a  "market  value" 
structure,  where  payment  on  the  financing's 
securities  is  derived  from  the  aggregate  market 
value  of  the  pooled  assets,  would  not  be  able  to  rely 
on  proposed  rule  3a-7.  Market  value  transactions 
present  issues  that  differ  hum  financings  utilizing 
the  cash  flow  structure.  For  example,  because 
investors  are  paid  based  on  the  aggregate  market 
value  of  the  assets,  rather  than  cash  flows 
generated  from  the  assets,  asset  valuation  concerns 
differ  with  respect  to  the  two  types  of  structures. 
Accordingly,  these  structures  should  not  be  subject 
to  the  same  regulatory  treatment  as  cash  (low 
transactions.  Since  the  use  of  the  market  value 
structure  has  diminished  in  the  last  few  years,  this 
limitation  should  not  significantly  affect  the 
structured  finance  market.  Of  course,  financings 
using  the  market  value  structure  may  sell  their 
securities  in  private  placements  or  overseas,  or  may 
apply  for  exemptive  relief. 

"The  rating  agency  could  not  be  an  a^liated 
person  of  the  financing's  sponsor,  servicer,  trustee, 
or  provider  of  credit  support. 
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Securities  that  are  not  rated  in  the  two 
highest  categories,  or  that  are  unrated, 
may  be  sold  only  to  qualified 
institutional  buyers,  as  defined  in  rule 
144 A  under  the  Securities  Act  of  1933, 
or  to  an  affiliated  person  of  the  issuer.** 
This  provision  recognizes  that  rating 
agencies  already  play  an  integral  role  in 
the  structured  finance  market.** 
Investors  generally  rely  on  rating 
agencies  to  perform  evaluations  of 
credit  risk.  Of  course,  the  Act  generally 
is  not  intended  to  protest  investors 
against  credit  risk.  Nevertheless,  due  to 
the  nature  of  structured  financings, 
rating  agency  evaluations  appear  to 
address  most  of  the  Act's  concerns 
about  abusive  practices,  such  as  self¬ 
dealing  and  overreaching  by  insiders, 
misvaluation  of  assets,  and  inadequate 
asset  coverage.  Determining  whether  a 
financing  is  structured  aj^ropriately  has 
become  increasingly  difficult,  due  to  the 
wide  variety  and  growing  complexity  of 
these  transactions.  Rating  agencies  have 
been  successful  in  analyzing  various 
structures,  without  impeding  the 
development  of  the  structured  finance 
market.™  Accordingly,  a  rating 
requirement  has  been  incorporated  in 
the  proposed  rule.  The  Commission, 
however,  requests  comment  on  whether 
rating  agencies  should  be  subject  to 
additional  regulatory  requirements  and 
whether  a  rating  requirement  is 
necessary  in  proposed  rule  3a-7,  and,  if 
not.  on  what  alternative  bases  the 
Commission  should^exclude  financings 
from  the  Act, 


*’  17  CFR  230.144A.  Under  rule  144A.  a  qualified 
institutional  buyer  generally  includes  institutional 
investors,  such  as  employee  benefit  plans,  insurance 
companies,  banks,  and  investment  companies,  that 
own  or  invest  on  a  discretionary  basis  at  least  $100 
million  in  securities. 

**  Section  2(aX3)  of  the  Act  defines  affiliated 
person  of  another  person  as: 

(A)  Any  person  directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to  vote.  5  per 
centum  or  more  of  the  outstanding  voting  securities 
of  such  other  person;  (B)  any  person  5  per  centum  or 
more  of  whose  outstanding  voting  securities  are 
directly  or  indirectly  owned,  controlled,  w  held  with 
power  to  vote,  by  such  other  person:  (C)  any  person 
directly  or  indirectly  controlling,  controlled  by.  or 
under  common  control  with,  such  other  person;  (D) 
any  officer,  director,  partner,  copartner,  or  employee 
of  such  other  person;  (E)  if  such  other  person  is  an 
investment  company,  any  investment  adviser 
thereof  or  any  member  of  an  advisory  board  thereof; 
and  (F)  if  such  person  is  an  unincorporated 
investment  company  not  having  a  board  of 
directors,  the  depositor  thereof. 

IS  U.S.C  B0a-2(a)(3). 

**  In  adopting  SMMEA  Congress  expressly 
recognized  the  role  of  rating  agencies  in  the 
structured  finance  market,  by  including  in  the 
definition  of  “mortgage  relat^  security”  (the  type  of 
security  that  qualifies  for  the  special  treatment 
conferred  by  SMMEA)  a  requirement  that  the 
security  be  rated  in  one  of  the  two  highest  rating 
categories  by  at  least  one  rating  agency.  See  supra 
nute  47. 

^See  supra  note  and  accompanying  text. 


Proposed  subparagraph  (a)(2)  would 
require  that  securities  offered  to  the 
public  be  rated  in  one  of  the  two  highest 
categories  by  at  least  one  rating  agency. 
Since  most  structured  financings 
publicly  offer  only  securities  that  are 
rated  in  one  of  these  categories,  this 
requirement  should  not  materially  affect 
the  structured  finance  market.  Some 
have  argued,  however,  that  a  rating 
within  one  of  the  four  highest  categories 
(i.e.,  an  investment  grade  rating)  would 
address  investor  protection  concerns, 
while  providing  greater  flexibility  for 
structured  financings.''*  Accordingly,  the 
Commission  specifically  requests 
comment  on  whether  an  investment 
grade  rating  requirement  would  be 
appropriate. 

The  Commission  also  requests 
comment  on  whether  rule  3a-7  should 
require  that  excluded  financings  be 
rated  by  more  than  one  rating  agency. 
Although  today  most  financings  are 
rated  by  two  or  more  rating  agencies, 
the  Commission  is  concerned  that 
requiring  two  ratings  would  impose 
unnecessary  costs. 

Under  proposed  paragraph  (a)(2),  an 
issuer  may  sell  to  the  public  only  fixed- 
income  securities  as  defined  imder 
paragraph  (b)(2)  of  the  proposed  rule.  As 
proposed,  the  term  “fixed-income 
securities’*  generally  includes  any  debt 
obligation  or  instrument  with  debt-like 
characteristics,  other  than  lO  and  PO 
securities  or  other  securities  with  similar 
characteristics.  Thus,  an  issuer  relying 
on  the  proposed  rule  would  be 
precluded  from  offering  to  the  public  10 
and  PO  securities  and  any  other 
securities  with  similar  characteristics. 

lO  and  POs  securities  are  highly 
volatile,  with  payment  subject  to 
extreme  prepayment  and  interest  rate 
risks.''*  These  securities  may  be  highly 


in  response  to  the  Study  Release,  supra  note  1, 
m  most  commenters  supporting  an  exemption  tor 
structured  financings  suggested  a  rating  in  one  of 
the  two  highest  categories.  See,  e.g..  Letter  from 
Financial  Security  Assurance  Inc.  to  Jonathan  G. 
Katz.  Secretary,  SEC  4  (Oct.  9, 1990),  File  No.  S7-11- 
90;  Merrill  Lynch  Study  Comment,  supra  note  75.  A 
few  commenters  favoi^  an  investment  grade 
standard.  See,  e.g..  Letter  from  the  American  Bar 
Association,  Section  of  Business  Law,  1940  Act 
Structured  Finance  Task  Force  to  Jonathan  G.  Katz, 
Secretary.  SEC  20-Zl  (Oct  16. 1990),  File  No.  S7-11- 
90. 

”J.P.  Morgan,  for  example,  recently  incurred  a 
$50  million  loss  on  its  lO  securities  as  a  result  of  a 
high  rate  of  prepayments  on  the  underlying 
mortgages./.P.  Morgan  Had  $50  Million  in  Loss  in 
Trading  Mortgage-Backed  Securities,  Wall  St.  J., 
Mar.  10, 1992,  at  A4.  The  Federal  Financial 
Institutions  Examination  Council  adopted  a 
supervisory  policy  statement  that  includes 
restrictions  governing  the  acquisition  of  K)  and  PO 
securities  by  national  banks  due  to  the  volatility  of 
these  instruments.  Comptroller  of  the  Currency. 
Administrator  of  National  Banks.  Supervisory 
Policy  Statement  on  Securities  Activities.  Banking 
Circular  No.  228  (Rev.)  (Jan.  10. 1992). 


rated,  since  prepayment  and  interest 
rate  risks  are  not  addressed  in  a 
security's  rating.'*  Unsophisticated 
investors,  however,  may  not  appreciate 
the  risks  associated  with  lO  and  PO 
securities,  and  sales  of  these 
instruments  to  such  investors  may  raise 
suitability  concerns.  In  addition, 
financings  that  offer  these  securities 
arguably  may  represent  a  type  of 
complex  capital  structure  that  the  Act 
was  intended  to  address.'*  Accordingly, 
the  Commission  proposes  that  rule  3a-7 
not  encompass  structured  financings 
that  sell  lO  and  PO  securities  to  the 
public.'*  The  Commission  requests 
specific  comment,  however,  on  whether 
this  restriction  is  appropriate.'* 

The  proposed  rule  would  permit  any 
class  of  securities,  without  regard  to  the 
nature  of  the  securities  or  their  rating,  if 
any,  to  be  sold  to  qualified  institutional 
buyers  as  defined  in  rule  144A,  or  to 
affiliated  persons  of  the  issuer. 
Presently,  subordinate  classes  of 
structured  financings,  which  typically 
are  not  highly  rated,  if  rated  at  all.  and 
interests  in  residual  cash  flows  "  are 


See  supra  nole  28. 

”The  legislative  history  of  the  Act  describes 
investment  companies  that  offered  multiple  classes 
of  debt  with  difierent  preferences  and  priorities, 
making  it  difficult  for  the  ordinary  investor  to 
understand  the  rights  and  risks  associated  with  his 
investment.  See  SEC,  Investment  Trusts  and 
Investment  Companies,  H.R.  Doc.  707,  75th  Cong., 

3d.  Sess.  pt.  1  at  28-29  (1939);  SEC,  Investment 
Trusts  and  farvestment  Companies,  H.R  Doc.  No. 

279.  Teth  Cong.,  1st  Sess.  pt.  3  at  ch.  V  (1939). 

Section  18  of  the  Act  addresses  these  concerns  by 
imposing  restrictions  on  the  offering  of  debt 
securities  by  registered  investment  companies.  15 
U.S.C.  80a-18. 

'  "  In  response  to  the  Study  Release.  Supra  note  1. 
some  commenters  indicated  that  sales  of  lO 
securities  to  the  public  should  be  restricted  because 
of  their  extreme  volatility.  See  Cleary,  Gottlieb 
Study  Comment  supra  note  59;  Letter  fi^m  Merrill 
Lynch  &  Co.,  Inc.  to  Jonathan  G.  Katz,  Secretary, 

SEC  D(-13  (Oct  la  1990).  File  No.  S7-11-00 
(hereinafter  Merrill  Lyndi  Study  Comment). 

^*The  proposed  rule  also  would  prohibit  the 
public  sale  of  any  other  securities  that  are  highly 
volatile  and  pose  risks  that  unsophisticated 
investors  may  not  appreciate.  For  example,  residual 
interests  structured  as  debt  present  similar  concerns 
to  lO  and  PO  securities  and,  therefore,  could  not  be 
sold  to  the  public.  Of  course.  lOs  aitd  POs  and 
securities  with  similar  characteristics  could  be  sold 
to  qualified  institutional  buyers  and  a'ffiliated 
persons  of  the  issuer.  The  Commission  also  requests 
comment  on  this  aspect  of  the  proposed  rule. 

’^Residual  interests  typically  are  structured  as 
equity  and  are  not  rated.  These  interests  are  highly 
volatile  instruments,  with  payment  depending  in 
part  on  the  effects  of  prepayments  on  the  underlying 
assets  and/or  changes  in  the  interest  ratefs)  on  the 
cash  flow.  Residual  interests  bear  risks  that  are 
significantly  different  from  those  attending  fixed- 
income  securities.  In  the  event  of  self-dealing  or 
overreaching  by  insiders,  for  example,  these 
interests  (as  equity)  would  be  the  first  to  bear  any 
losses.  R^du^  interests  usually  are  retained  by 
the  sponsor  or  sold  to  institutional  investors  who 
purchase  them  for  hedging  purposes. 
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placed  with  highly  sophisticated 
investors.  These  investors  conduct  their 
own  due  diligence  reviews  prior  to 
investing,  and  are  capable  of  evaluating 
on  their  own  behalf  whether  the 
financing  is  structured  so  that  they,  as 
holders  of  subordinate  securities,  will 
receive  full  and  timely  payment. 

(iii)  Limited  Management 

Proposed  subparagraph  (a)(3]  would 
require  issuers  to  hold  substantially  all 
eligible  assets,  other  than  any  form  of 
external  credit  support  (e.g.,  letters  of 
credit],  to  maturity.  With  four 
exceptions,  issuers  relying  on  the 
proposed  rule  would  be  required  to  hold 
to  maturity  (i.e.,  the  termination  of  the 
asset  according  to  its  terms) 
substantially  all  assets  initially 
deposited  in  the  pool  as  well  as  any 
assets  added  later.''* 

Proposed  subparagraph  (a](3)(i)  is 
intended  to  permit  asset  substitution, 
provided  the  new  assets  are  of  the  same 
type  and  at  least  as  high  in  credit 
quality  as  those  initially  deposited  in  the 
pool.  This  provision  is  intended  to 
permit  the  replacement  of  assets  when 
necessary  to  the  financing’s 
operations,®®  but  to  prevent  any  change 
in  the  financing’s  assets  to  the  detriment 
of  investors. 

Proposed  subparagraph  (a)(3)(ii) 
would  allow  financings  to  continue  the 
practice  of  using  a  defeasance 
mechanism  to  enable  issuers  to  meet 
their  obligations.  This  mechanism 
permits  the  trustee  to  sell  assets  and  use 
the  proceeds  to  purchase  Government 
securities,*'  usually  Treasury  bills,  that 
provide  su^icient  cash  flows  to  pay 
holders  of  the  financing’s  fixed-income 
securities. 

Proposed  subparagraph  (a)(3](iii] 
would  permit  assets  to  be  added  to  the 
financing,  provided  these  assets  do  not 
result  in  a  downgrading  of  the  rating  of 
the  Hnancing’s  outstanding  fixed-income 
securities.  The  new  assets  would  not  be 


’’Thus,  an  asset  would  be  considered  to  have 
reached  maturity  when  the  asset  is  prepaid  in 
accordance  with  its  terms. 

™The  requirement  that  substantially  all  eligible 
assets  be  held  to  maturity  is  intended  to  permit  a 
limited  amount  of  additional  management 
flexibility,  as  determined  through  the  no-action 
process. 

Substitution  typically  occurs  when  assets  are  in 
default  or  8ub)ect  to  imminent  default,  or  when  they 
do  not  conform  to  the  representations  and 
warranties  made  at  the  time  the  financing  is 
established. 

"  Under  section  2(a)(16]  of  the  Act,  the  term 
"Government  security"  includes  any  security  issued 
or  guaranteed  as  to  principal  or  interest  by  the 
United  States,  or  by  a  person  controlled  or 
supervised  by  and  acting  as  an  instrumentality  of 
the  United  States  Government  pursuant  to 
Congressional  authority,  or  any  certificate  of 
deposit  of  the  foregoing.  15  U.S.C.  80a-2(a)(16). 


required  to  be  of  the  same  type  as  those 
already  in  the  pool.** This  provision 
would  permit  financings  to  add  assets  to 
support  the  issuance  of  new  fixed- 
income  securities  or  to  support 
obligations  already  outstanding.** The 
provision  also  would  allow  Hnancings  to 
continue  the  practice  of  reinvesting  idle 
cash  in  highly  rated  short-term 
securities.** 

Proposed  subparagraph  (a)(3)(iv) 
would  permit  issuers  to  dispose  of 
assets  that  have  not  reached  maturity 
only  in  connection  with  a  Hnancing’s 
termination.*®  In  all  other 
circumstances,  assets  may  not  be 
removed  from  the  underlying  pool 
unless  they  meet  the  requirements  of 
subparagraphs  (a)(3}(i)  or  (ii). 

The  requirements  of  paragraph  (a)(3] 
are  intended  to  limit  the  amount  of 
management  permitted  in  structured 
financings  without  unduly  restricting 
their  operations.  The  provision 
recognizes  that  most  financings  require 
some  form  of  management  and  that 
more  recent  structures  contemplate 
somewhat  greater  flexibility  in  the 
management  of  pooled  assets,*®  At  the 
same  time,  proposed  paragraph  (a)(3) 
seeks  to  ensure  that  any  changes  in  a 
financing’s  assets  would  not  adversely 
affect  the  holders  of  the  financing’s 
outstanding  fixed-income  securities,  and 
that  excluded  financings  would  not  be 
managed  to  the  same  extent  and  in  the 
same  manner  as  management 
investment  companies. 

The  Commission  requests  comment  on 
whether  paragraph  (a)(3]  achieves  its 
intended  purposes  by  permitting  the 
proposed  types  of  asset  turnover.  The 
Commission  also  requests  comment  on 
whether  other  restrictions  relating  to  the 
management  of  assets  should  be 
included,  and  if  so,  what  these 
restrictions  should  be.  For  example,  it 
may  be  appropriate  to  include  a  general 


‘‘For  example,  in  asset-backed  commercial  paper 
programs,  discussedsupra  note  26 ,  short-term  . 
money  market  instruments  may  be  added  to  a  pool 
of  credit  card  account  receivables. 

”  See  supra  notes  25-26  and  accompanying  text. 

Reinvestment  would  be  limited  to  eligible 
assets  as  defined  in  proposed  paragraph  (b)(1).  The 
Commission  seeks  specific  comment  on  whether 
this  requirement  would  limit  unnecessarily  a 
financing's  reinvestment  options. 

**  In  the  course  of  winding  up  its  operations,  an 
issuer  may  dispose  of  a  significant  portion  of  its 
assets  prior  to  maturity.  Excluded  financings  in  the 
process  of  terminating  their  operations  would 
continue  to  be  in  compliance  with  proposed 
subparagraph  (a)(3)(ii),  provided  the  financing  is 
concluded  within  a  reasonable  period  of  time  in 
light  of  the  structure  of  the  financing,  the  assets 
involved,  and  prevailing  market  conditions. 

See  supra  notes  24-26  and  accompanying  text. 


prohibition  on  the  trading  of  assets  for 
profit.*'' 

The  Commission  also  requests 
comment  on  alternative  approaches  to 
proposed  paragraph  (a)(3).  The 
Commission,  for  example,  could  limit 
management  objectively  by  requiring 
that  a  specified  percentage,  for  example, 
sixty  percent,  of  the  aggregate  amount  of 
pooled  eligible  assets  to  be  held  to 
maturity.**  A  specific  percentage 
limitation,  however,  could  unnecessarily 
limit  flexibility  to  respond  to  the  specific 
types  of  financings  through  the  no-action 
process. 

(iv)  The  Independent  Trustee 

Proposed  paragraph  (a)(4)  would 
require  that  all  eligible  assets,  cash  flow 
derived  from  such  assets,  and  any  other 
property  of  the  issuer  not  needed  for  the 
financing’s  operations,  be  maintained  in 
a  segregated  account  by  a  trustee 
meeting  certain  requirements.**  All 
property  of  the  issuer  at  the  time  the 
financing  is  established,  including 
pooled  eligible  assets  (or  legal 
documentation  of  interest  in  such 
assets]  and  any  documents  relating  to 
credit  support  arrangements,  would  be 
deposited  with  the  trustee.  All 
subsequently  acquired  property, 
including  all  cash  flows,  would  be 
transferred  to  the  trustee  within  a 
reasonable  period  from  the  time  of 
receipt.*®  Property  necessary  to  the 
financing’s  operations  [e.g.,  for 
servicing)  could  be  removed  from  the 
segregated  account,  provided  that  the 
property  is  returned  promptly  to  the 
trustee  once  it  is  no  longer  needed.®' 

Proposed  paragraph  (a)(4)  is  intended 
to  ensure  the  safekeeping  of  the  issuer’s 
assets.  The  provision  generally  is 
intended  to  codify  industry  practice, 
except  that  it  would  prohibit  any 
servicer  from  commingling  the 
financing’s  cash  flows  with  its  own 


See  Letter  of  Citicorp  to  Jonathan  G.  Katz. 
Secretary,  SEC  (Oct.  10. 1990)  File  No.  S7-11-90 
(responding  to  the  Study  Release,  supra  note). 

•*  This  approach  would  be  consistent  with  prior 
exempli ve  orders.  See  supra  note  51.  More 
restrictive  limits  [eg.,  seventy  percent,  seventy-five 
percent,  or  eighty  percent)  also  may  be  appropriate. 

**  In  light  of  the  diversity  of  assets  used  in 
structured  financings,  the  Commission  requests 
specific  comment  on  whether  the  physical  transfer 
of  eligible  assets  to  the  trustee  would  present  any 
difficulties  for  particular  types  of  financings,  and  if 
so.  what  alternative  approach  would  be  appropriate 
to  accommodate  these  arrangements. 

•®  Whether  the  property  is  transferred  within  a 
reasonable  period  of  time  would  depend  on  a 
number  of  factors,  including  the  type  of  property 
transferred,  the  circumstances  surrounding  th% 
transfer,  and  industry  practice. 

For  example,  it  may  be  necessary  to  remove 
documentation  for  a  specific  loan  to  collect 
delinquent  payments;  the  documentation  would  be 
returned  to  the  trustee  following  collection. 
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assets.**  Investor  protection  concerns 
outweigh  any  benefit  resulting  from  the 
commingling  of  a  servicer’s  assets  with 
those  of  the  issuer. 

Proposed  paragraph  (a)(4]  would 
require  the  trustee  to  be  a  bank  that 
meets  the  requirements  of  section 
26(a)(1)  of  the  Act  governing  trustees  of 
imit  investment  trusts.**  The  trustee 
also  could  not  be  affiliated  with  the 
other  participants  in  the  financing.** 
Absent  this  prohibition,  one  entity  could 
act  in  all  capacities  of  the  financing, 
with  no  independent  party  safeguarding 
the  financing's  assets.*®  Virtually  all 
trustees  are  unaffiliated  with  the  other 
parties  involved  in  a  structured 
financing,  and  this  requirement  would 
not  depart  from  industry  practice. 

Proposed  paragraph  (a)(4)  also  would 
require  the  trustee  to  execute  an 
agreement  stating  that  it  will  not  resign 
until  the  structured  financing  has  been 
completely  liquidated  or  until  a 
successor  trustee  has  been  designated. 
The  agreement  additionally  would 
provide  that  the  sponsor  or  an  agent  of 
the  sponsor  keep  a  record  of  the 
financing's  security  holders.*®  These 
requirements  are  both  consistent  with 
industry  practice  and  are  imposed  under 
the  Act  with  respect  to  registered  unit 
investment  trusts.*’ 


'‘Rating  agencies  generally  permit  a  servicer  with 
an  equal  or  higher  rating  as  the  fmancing's  fixed- 
income  securities  to  commingle  the  financing's  cash 
flows  with  its  own  assets. 

*'  IS  U.S.C.  80a-28(a)(l).  Section  26(a)(1)  also  Is 
incorporated  in  section  17(f)  of  the  Act  governing 
the  qualifications  of  banks  that  serve  as  custodians 
for  registered  investment  companies.  15  U.S.C.  80a- 
17(f). 

"  Rule  405  of  the  Securities  Act  of  1933  defines 
an  “affiliate'’  of.  or  a  person  “affiliated*'  with,  a 
specified  person  as  “a  person  that  directly,  or 
indirectly  through  one  or  more  intermediaries, 
controls  or  is  controlled  by,  or  is  under  common 
control  with,  the  person  specified."  17  CFR  230.405. 
Subject  to  the  requirement  that  the  trustee  remain 
unaffiliated  with  the  financing,  the  trustee  would  be 
free  to  purchase  the  financing's  securities. 

The  Trust  Indenture  Act  prohibits  an  obligor  and 
any  person  with  a  control  relabonship  to  the  obligor 
from  serving  as  the  trustee  for  the  obligor's 
securities.  IS  US.C.  77jji(aMS). 

**  For  example,  banks  may  act  as  sponsors, 
servicers,  and/or  providers  <A  credit  support  to 
structured  Rnancings. 

••  This  requirement  would  not  prevent  the 
trustee,  as  an  agent  of  the  sponsor,  from 
maintaining  these  records. 

Sections  28(a)(3)  and  2e(a)(4KA)  of  the  Act.  15 
U.S.C  B0a-20(a)(3).  -26(a)(4KA). 

The  Commission  considered  but  rejected 
proposing  that  the  agreement  include  provisions  in 
the  effect  set  forth  in  sections  2e(a)(2)  and 
26(aH4)(B)  of  the  Act,  which  also  apply  to  unit 
investment  trusts  (*TJITs’').  15  U.S.C  80a-28(aH2).  - 
2e(a)(4KB).  Section  26(a)(2)  contains  prohibitions  on 
fees  that  would  not  be_  compatible  with  the  fee 
structure  used  in  structured  financings,  which 
generally  are  based  on  the  cash  flow  generated  by 
the  pool.  In  additioa  proposed  rule  3a-7  would 
permit  greater  flexibility  with  respect  to  asset 
substitutions  than  that  allowed  UITs.  causing  a 


Proposed  paragraph  (a)(4)  would  not 
specify  other  duties  for  tlie  trustee.  It 
would  not  require  the  trustee  to  monitor 
the  issuer’s  obligations  to  investors  or  to 
represent  the  interests  of  investors  if  the 
financing  defaults.  These  requirements 
are  imposed  under  the  Trust  Indenture 
Act,*®  whidi  applies  to  many  publicly 
ofiered  financings.  Structured  financings 
not  subject  to  the  Trust  Indenture  Act 
often  are  structured  to  conform  to  the 
requirements  of  that  Act.  The 
Commission  specifically  requests 
comment  on  whether  proposed  rule  3a-7 
should  specify  other  duties  for  trustees, 
including  whether  any  portion  of  the 
Trust  Indenture  Act’s  requirements 
should  be  made  applicable  to  financings 
that  are  not  subject  to  that  Act. 

B.  Amending  Section  3(c)(5) 

The  Commission  also  is  requesting 
comment  on  whether  section  3(c)(5) 
should  be  amended,  either  to  expand  or 
narrow  its  scope.  As  noted  above, 
section  3(c)(5)  was  enacted  to  except 
commercial  finance  and  mortgage 
companies  from  the  Act.  The  activities 
of  those  entities  has  evolved 
considerably  since  1940,  however.  In 
addition,  a  broad  range  of  other  issuers, 
including  structured  financings,  not 
anticipated  in  1940  (or  1970,  when  the 
exception  was  amended)  rely  on  the 
exception.*® 

According  to  one  trade  group, 
traditional  distinctions  between 
companies  engaged  in  factoring,  sales 
financing,  and  other  types  of  commercial 
financing  activities  no  longer  exist. 
Today,  a  finance  company  may  be 
engaged  in  several  kinds  of  financing 
activities  or  variations  thereof. 

Moreover,  the  trade  group  has  suggested 
that  current  interpretations  of  section 
3(c)(5)  may  unduly  constrict  legitimate 
financing  activities.  *  °  ‘ 

Others  have  suggested  that  the  section 
should  be  narrowed,  to  prevent 
structured  financings  and  other  issuers 
from  relying  on  it.‘°*  Of  course,  even 
assuming  adoption  of  proposed  rule  3a- 
7,  absent  an  amendment  to  section 
3(c)(5),  structured  financings  will 
continue  to  be  subject  to  somewhat 


notice  requirement,  guch  as  that  in  section 
2e(a)(4)(B),  to  be  unduly  burdensome. 

**  See  tupra  note  52. 

**  See  authorities  cited  supra  notes  6  &  36. 

Metnorandum  accompanying  Letter  from 
Sidley  &  Austin,  on  behalf  of  the  National 
Commercial  Finance  Association,  to  jonathan  G. 
Katz.  Secretary.  SEC  (Oct.  S.  1660).  File  No.  S7-11- 
90. 

U. 

See.  e.g..  Memorandum  from  the  Investment 
Company  Institute  on  the  Regulation  of  Asset- 
Backed  Arrangements  under  the  Investment 
Company  Act  (undated).  File  No.  S7-11-60. 


disparate  treatment  Structured 
financings  that  come  within  the  section 
will  be  excepted  from  the  Act  while 
other  financings  will  have  to  meet  the 
requirements  of  the  proposed  rule 
(although  these  requirements  largely 
codify  present  practice). 

In  addition,  upon  adoption  of 
proposed  rule  3a-7,  the  no-action 
position  of  the  Commission’s  Division  of 
investment  Management  with  respect  to 
the  treatment  of  vihole  pool  agency 
certificates  will  be  withdrawn.***  Both 
whole  pool  and  partial  pool  certificates, 
which  are  traded  in  capital  markets,  are 
more  in  the  nature  of  securities  than  real 
estate,  and  should  not  be  deemed  to  be 
interests  in  real  estate.  Moreover,  with 
the  adoption  of  proposed  rule  3a-7. , 
withdrawal  of  the  position  should  not 
afiect  structured  financings  backed  by 
whole  pool  agency  certificates.  The 
Commission,  however,  requests 
comment  on  the  withdrawal  of  this 
position. 

III.  Cost/Benefit  of  Proposed  Action 

Proposed  rule  3a-7  would  remove  an 
unnecessary  and  unintended  barrier  to 
the  use  of  structured  financings  in  all 
sectors  of  the  economy,  including  the 
small  business  sector.  Accordingly,  it  is 
intended  to  allow  more  sponsors  to 
obtain  the  benefits  of  structured 
financings,  including  using  these 
arrangements  as  sources  of  capital.  It 
also  would  obviate  the  need  for 
sponsors  to  spend  unproductive  time 
attempting  to  fit  these  arrangements 
within  the  confines  of  section  3(c)(5).  or 
to  obtain  exemptive  orders  from  the 
Commission. 

The  Commission  anticipates  that  for 
virtually  all  structured  financings  and 
their  sponsors,  the  cost  of  compliance 
with  proposed  rule  3a-7  would  be 
minimal  because  the  proposed  rule 
essentially  codifies  industry  practice. 
Comments  are  requested,  however,  on 
the  above  assessment  of  the  costs  and 
benefits  associated  with  the  proposed 
rule.  Commenters  should  submit 
estimates  for  any  costs  and  benefits 
perceived,  together  with  any  supporting 
empirical  evidence  available. 

IV.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  603  regarding 


See  supra  note  and  accompanying  text.  The 
Division  of  Investment  Management  does  not  intend 
to  recommend  that  the  Commission  commence 
enforcement  action  against  stnictuied  financings  , 
previously  established  in  reliance  on  this  no-action 
position  solely  because  the  position  has  been 
withdrawn. 
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proposed  rule  3a-7.  The  Analysis 
explains  that  the  proposed  rule  is 
intended  to  remove  an  unnecessary  and 
unintended  barrier  to  the  use  of 
structured  financings  in  all  sectors  of  the 
economy,  including  the  small  business 
sector.  The  Analysis  describes  the 
present  regulatory  fiamework,  under 
which  a  structured  financing  may  be 
entirely  exempt  fiom  the  Act  or  subject 
to  the  Act,  depending  solely  upon  the 
assets  securitized.  A  structiued 
financing,  however,  is  not  able  to 
operate  imder  the  Act’s  requirements, 
liius,  failing  exclusion  or  exemption,  it 
must  be  sold  in  private  placements,  or 
outside  the  United  States.  The  Analysis 
explains  that  this  result  has  impeded  the 
development  of  the  structured  finance 
indust^.  The  Analysis  states  that  the 
costs  of  compliance  with  proposed  rule 
3a-7  would  be  minimal  because  the 
proposal  essentially  would  codify 
industry  practice.  The  Analysis  also 
describes  certain  significant  alternatives 
to  the  proposed  rule  considered  by  the 
Commission.  A  copy  of  the  Initial 
Regulatory  Flexibility  Analysis  may  be 
obtained  by  contacting  Rochelle  G. 
Kauffman,  Esq.,  or  Elizabeth  R. 
Krentzman,  Esq.,  both  at  Mail  Stop  10-4, 
Securities  and  Exchange  Commission, 

450  Fifth  Street,  NW.,  Washington,  DC 
20549. 

V.  Statutory  Authority 

The  Commission  is  proposing  rule  3a- 
7  under  the  exemptive  and  rulemaking 
authority  set  forth  in  sections  6(c)  and 
38(a)  [15  U.S.C.  80a-6(c),  -37(a)]  of  the 
Investment  Company  Act  of  1940.  The 
authority  citations  for  these  actions 
precede  the  text  of  the  actions. 

VI.  Text  of  Proposed  Rule 

List  of  Subjects  in  17  CFR  Part  270 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble,  title  17,  chapter  II  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  part  270 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  60a-l  et  seq.,  80a-37, 
80a-39  unless  otherwise  noted: 

2.  By  adding  §  270.3a-7  to  read  as 
follows: 

§270.3a-7  Certain  issuers  of  asset>backed 
securities. 

(a)  Notwithstanding  section  3(a)  of  the 
Act,  any  issuer  who  is  engaged  in  the 


business  of  purchasing,  or  otherwise 
acquiring,  and  holding  eligible  assets 
and  who  does  not  issue  redeemable 
securities  or  debt  securities  with  a 
demand  feature  providing  for  payment 
within  fourteen  days  of  demand  will  not 
be  deemed  to  be  an  investment 
company;  provided  that: 

(1)  The  issuer  primarily  issues  fixed- 
income  securities,  interest-only 
securities,  principal-only  securities  or 
any  other  securities  with  similar 
characteristics,  all  of  which  entitle  their 
holders  to  receive  payments  that  depend 
on  the  cash  flow  from  the  eligible  assets; 

(2)  All  securities  offered  or  sold  to 
persons  other  than  qualified  institutional 
buyers,  as  defined  in  rule  144A  under 
the  Securities  Act  of  1933  [17  CFR 
230.144A],  or  a^iliated  persons  of  the 
issuer  are  fixed-income  securities  that 
are  rated,  at  the  time  of  sale  by  the 
issuer  or  any  underwriter  thereof,  in  one 
of  the  two  highest  rating  categories 
assigned  debt  obligations  by  at  least  one 
nationally  recognized  statistical  rating 
organization  that  is  not  an  affiliated 
person  of  the  issuer  or  of  any  person 
involved  in  the  organization  or 
operation  of  the  issuer, 

(3)  The  issuer  holds  substantially  all 
pooled  eligible  assets  to  maturity, 
except  that  it  may: 

(i)  Substitute  eligible  assets  for  other 
eligible  assets  of  the  same  type  and  of 
the  same  or  higher  credit  quality; 

(ii)  Pursuant  to  a  defeasance 
mechanism,  substitute  Government 
securities  for  eligible  assets,  provided 
such  Government  securities  produce 
cash  flows  similar  to  those  expected 
fiom  the  replaced  asset; 

(iii)  Acquire  additional  eligible  assets 
that  do  not  result  in  a  downgrading  in 
the  rating  of  the  issuer’s  outstanding 
fixed-income  securities;  and 

(iv)  Dispose  of  any  eligible  assets  in 
connection  with  the  issuer's  termination; 
and 

(4)  Eligible  assets,  cash  flow  derived 
from  such  assets,  and  any  other  property 
of  the  issuer,  not  needed  at  the  time  for 
the  operation  of  the  issuer’s  business, 
are  maintained  in  a  segregated  account 
by  a  trustee  that  meets  the  requirements 
of  section  26(a)(1)  of  the  Act,  ^at  is  not 
affiliated,  as  that  term  is  defined  in  rule 
405  under  the  Securities  Act  of  1933  [17 
CFR  230.405],  with  the  issuer  or  with  any 
person  involved  in  the  organization  or 
operation  of  the  issuer,  and  that 
executes  an  agreement  or  instnunent 
concerning  the  issuer’s  securities 
containing  provisions  to  the  effect  set 
forth  in  sections  26(a)(3]  and  26(a)(4)(A) 
of  the  Act. 

(b)  For  purposes  of  this  section: 

(1)  Eligible  assets  means  obligations 
that  require  scheduled  cash  payments. 


such  as  notes,  bonds,  debentures, 
evidences  of  indebtedness,  certificates 
of  deposit,  leases,  installment  contracts, 
interest  rate  swaps,  repurchase 
agreements,  guaranteed  investment 
contracts,  accounts  receivable,  chattel 
paper,  cumulative  preferred  stock, 
guarantees,  annuities,  and  participations 
or  beneficial  interests  in  any  of  the 
foregoing;  and  other  assets  that  serve 
solely  to  support  the  credit  of  the 
issuer’s  securities,  such  as  letters  of 
credit,  guarantees,  and  cash  collateral 
accounts. 

(2)  Fixed-income  securities  means  any 
securities  that  entitle  the  holder  to 
receive: 

(i)  a  stated  principal  amount  and 
either 

(A)  interest  based  on  such  principal 
amount  calculated  by  reference  to  a 
fixed  rate  or  an  adjustable  rate 
determined  periodically  by  reference  to 
an  index  that  is  generally  recognized  in 
financial  markets  as  a  reference  rate  of 
interest,  through  auctions  among  holders 
and  prospective  holders,  or  through 
remarketing  of  the  security,  or 

(B)  an  amount  equal  to  specified 
portions  of  the  interest  received  on  the 
assets  held  by  the  issuer; 

provided  that  any  interest  determined  as 
described  in  paragraphs  (b)(2)(i)(A)  and 
(B)  of  this  section  bears  a  reasonable 
relationship  to  a  market  rate  of  interest; 
or 

(ii)  a  stated  principal  amount  at 
maturity  and  no  interest  payments;  but 
do  not  include  interest-only  securities  or 
principal-only  securities  or  any  other 
securities  with  similar  characteristics. 

By  the  Commission. 

Dated:  May  29, 1992. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-13150  Filed  6-4-92;  8:45  am] 
BILUNQ  cooe  801(H>1-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dmg  Administration 

21  CFR  Part  163 

[Docket  No.  86P-0297] 

Cacao  Products;  Amendment  of  the 
Standards  of  Identity 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Tentative  final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  this 
tentative  final  rule  to  amend  the  U.S. 


23990 


Federal  Register  /  Vol.  57,  No.  109  /  Friday,  June  5,  1992  /  Proposed  Rules 


standards  of  identity  for  certain  cacao 
products.  The  amendments  will:  (11 
Provide  for  the  use  of  safe  and  suitable 
nutritive  carbohydrate  sweeteners, 
neutralizing  agents,  and  emulsifiers  in 
cacao  products;  (2)  revise  the  current 
milkfat  content  requirements  for  milk 
chocolate,  buttermilk  chocolate,  skim 
milk  chocolate,  and  mixed  dairy  product 
chocolates;  (3)  eliminate  the  current 
nonfat  milk  solids-to-milkfat  ratios  for 
certain  cacao  products;  (4)  revise  the 
standards  for  coatings;  and  (5)  update 
the  language  and  format  of  the 
standards.  This  action  is  being  taken 
principally  in  response  to  a  citizen 
petition  submitted  by  the  Chocolate 
Manufacturers  Association  of  the  United 
States  of  America  (CMA)  and  to 
comments  received  in  response  to  a 
proposed  rule  that  published  in  the 
Federal  Register  of  January  25, 1989  (54 
FR  3615).  The  amendments  will  promote 
honesty  and  fair  dealing  in  the  interest 
of  consumers  and,  to  the  extent 
practicable,  will  achieve  consistency 
with  the  Codex  Alimentarius 
Commission  (Codex)  International 
Standards  for  Chocolate  and  for  Cocoa 
Powders  (Cocoas]  and  Dry  Cocoa — 
Sugar  Mixtures. 

FDA  is  also  requesting  comments  on 
the  following  issues:  (1)  Whether  to 
provide  for  the  use  of  any  safe  and 
suitable  sweeteners  in  cacao  products 
rather  than  limiting  the  sweeteners  to 
nutritive  carbohydrate  sweeteners;  (2) 
whether  to  provide  for  additional 
products  in  the  standards  for  sweet 
cocoa,  sweet  chocolate,  and  milk 
chocolate  coatings  made  with  vegetable 
fat;  (3)  whether  to  revise  the  standards 
for  breakfast  cocoa,  cocoa,  and  lowfat 
cocoa  to  achieve  consistency  with 
proposed  definitions  for  nutrient  content 
claims;  and  (4)  whether  to  retain  the 
provisions  that  prohibit  the  use  of 
flavors  that  imitate  chocolate,  milk,  or 
butter  in  cacao  products.  The  agency 
seeks  comment  on  whether  these 
actions  are  appropriate,  and  whether 
they  will  promote  honesty  and  fair 
dealing  in  the  interest  of  consumers. 

DATES:  Written  comments  on  section 
II.A.  of  this  tentative  final  rule  by  July  6. 
1992.  The  agency  is  proposing  that  any 
final  rule  that  may  be  issued  based  upon 
this  tentative  final  rule  become  effective 
on  the  date  of  publication  of  the  final 
rule  in  the  Federal  Register.  Written 
comments  on  section  II.B.  by  August  4, 
1992. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch, 
(HFA-305),  Food  and  Drug 
Administration,  room  1-23, 12420 
Parklawn  Dr„  Rockville.  MD  20857. 


FOR  FURTHER  INFORMATION  CONTACT*. 

Michelle  A.  Smith.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-414]. 
Food  and  Drug  Administration.  200  C  St. 
SW.,  Washington.  DC  20204,  202-485-  ■ 
0106. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  January  25, 
1989  (54  FR  3615),  FDA  published  a 
proposed  rule  to  amend  the  standards  of 
identity  for  cacao  products  in  21  CFR 
part  163.  The  proposal  responded  to  a 
citizen  petition  submitted  by  CMA. 

CMA  requested  that  FDA  amend  the 
standards  of  identity  for  cacao  nibs 
(§  163.110),  chocolate  liquor  (§  163.111), 
breakfast  cocoa  (S  163.112),  sweet 
chocolate  (§  163.123),  milk  chocolate 
(§  163.130),  buttermilk  chocolate 
(§  163.135),  skim  milk  chocolate 
(§  163.140),  and  mixed  dairy  product 
chocolates  (§  163.145)  to  accomplish 
four  major  changes.  The  changes  would: 
(1)  Provide  for  the  use  of  safe  and 
suitable  nutritive  carbohydrate 
sweeteners  in  sweet  chocolate  and  milk 
chocolate;  (2)  permit  the  use  of  specified 
neutralizing  agents  in  the  preparation  of 
cacao  beans  and  cacao  nibs;  (3)  reduce 
the  required  minimum  milkfat  content  of 
chocolate  products  and  eliminate  the 
current  nonfat  milk  solids-to-milkfat 
ratio  requirements;  and  (4)  permit  the 
use  of  safe  and  suitable  emulsifying 
ingredients  in  addition  to  those  currently 
specified. 

Responding  to  the  CMA  petition  to 
amend  the  cacao  products  standards, 
the  agency  proposed:  (1)  To  replace  the 
term  “optional  saccharine  ingredients" 
with  the  term  “safe  and  suitable 
nutritive  carbohydrate  sweeteners," 
thus  permitting  other  sweeteners  in 
addition  to  those  currently  specified, 
and  to  remove  the  quantitative 
limitations  on  the  sweeteners  used;  (2) 
to  amend  the  standards  for  cacao  nibs, 
chocolate  liquor,  breakfast  cocoa  and, 
by  cross-reference,  sweet  chocolate  and 
milk  chocolate  to  provide  for  the  use  of 
specified  neutralizing  agents;  (3)  to 
lower  the  milkfat  content  requirements 
from  3.66  percent  to  3.39  percent  and  to 
eliminate  the  nonfat  milk  solids-to- 
milkfat  ratio  requirement  in  milk 
chocolate,  buttermilk  chocolate,  skim 
milk  chocolate,  and  mixed  dairy  product 
chocolates;  and  (4)  to  delete  specific 
references  to  certain  emulsifying 
ingredients  because  they  would  be 
included  as  safe  and  suitable 
emulsifying  ingredients  and  establish  a 
maximum  combined  use  level  for 
emulsifiers  of  1.0  percent. 

On  its  own  initiative,  FDA  also 
proposed  to:  (1)  Establish  a  new  Section 


163.5  Methods  of  Analysis  to  avoid 
repetitive  listing  of  the  methods  for 
determining  cacao  fat  and  cacao  shell 
content,  to  delete  the  reference  citations 
for  the  methods  in  the  individual 
standards,  and  to  cite  a  newer  method 
for  the  determination  of  cacao  fat;  (2) 
delete  references  to  certain  optional 
ingredients  including  ground  nut  meats, 
ground  coffee,  and  dried  cereal  malt 
extract;  (3)  delete  specific  references  to 
certain  sweetening  ingredients  such  as 
honey,  molasses,  brown  sugar,  and 
maple  sugar  because  they  would  be 
included  as  safe  and  suitable  nutritive 
carbohydrate  sweeteners;  (4)  amend  the 
standard  for  sweet  cocoa  and  vegetable 
fat  (other  than  cacao  fat)  coating  to 
provide  for  the  optional  use  of  chocolate 
liquor  in  combination  with  cocoa;  (5) 
delete  the  phrase  “other  than  cacao  fat” 
in  the  product  names  of  coatings 
covered  by  the  standards  of  identity  in 
§§  163.153  and  163.155;  and  (6) 
redesignate  the  standard  for  sweet 
cocoa  and  vegetable  fat  (other  than 
cacao  fat)  coating  in  §  163.150  as 
“chocolate  flavor  coating."  In  addition, 
FDA  proposed  to  require  label 
declaration  of  all  optional  ingredients 
used  in  accordance  with  applicable 
sections  of  the  labeling  regulations  in  21 
CFR  part  101. 

The  FDA  rulemaking,  based  on  the 
CMA  petition,  was  initiated  under 
authority  of  section  701(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  371(e))  which  required  formal 
rulemaking  in  any  action  for  the 
issuance,  amendment,  or  repeal  of  a 
food  standard.  However,  the  Nutrition 
Labeling  and  Education  Act  of  1990 
(Pub.  L  101-535)  (the  1990  amendments), 
enacted  November  8, 1990,  removed 
food  standards  rulemaking  (except  for 
actions  for  the  amendment  or  repeal  of 
food  standards  of  identity  for  dairy 
products  or  maple  syrup)  from  the 
coverage  of  21  U.S.C.  371(e).  Therefore, 
FDA  is  providing  notice  that  it  is 
proceeding  under  21  U.S.C.  371(a)  in  this 
rulemaking,  which  means  that  it  is 
informal,  notice  and  comment 
rulemaking  under  the  Administrative 
Procedure  Act. 

Under  formal  rulemaking  procedures 
established  in  21  U.S.C.  371(e),  there  is 
an  opportunity  to  object  to  any  final  rule 
and  to  request  a  public  hearing  upon 
such  objection.  Such  an  opportunity  is 
not  provided  as  part  of  informal 
rulemaking.  To  reflect  this  change  in 
statutory  authority  and  to  ensure  that  no 
one  is  prejudiced  by  this  change  in 
procedure,  the  agency  is  providing  an 
additional  opportunity  for  comment 
before  it  decides  on  a  final  rule. 
Consequently,  FDA  is  issuing  this 
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tentative  final  rule  with  a  30-day 
comment  period. 

In  the  Federal  Register  of  January  25, 
1989  (54  FR  3815),  FDA  offered 
interested  persons  the  opportunity  to 
comment  on  the  proposed  rule  to  amend 
the  standards  of  identity  for  cacao 
products.  The  comment  period  ended 
March  27, 1989.  Responding  to  requests 
from  the  American  Dairy  Products 
Institute  and  CMA,  FDA  published  a 
notice  in  the  Federal  Register  (54  FR 
14663,  April  12, 1989)  reopening  and 
extending  the  comment  period  until  June 
12, 1989.  The  comment  period  was 
subsequently  extended  an  additional  60 
days,  to  August  11, 1989,  at  the  request 
of  the  International  Ice  Cream 
Association  (54  FR  24908,  Jime  12, 1989). 

The  agency  has  fully  considered  all 
comments  that  it  received  on  the 
proposal  in  reaching  the  tentative 
determinations  set  forth  in  section  n.A. 
The  agency  considers  section  II^A.  to  be 
a  tentative  final  rule.  The  agency 
advises  that  it  intends  to  review  any 
comments  that  it  receives  on  this 
tentative  final  rule  and  to  issue  a  final 
rule  as  expeditiously  as  possible.  The 
agency  also  advises  that  it  is  not  likely 
to  take  regulatory  action  against 
products  Aat  would  comply  with  the 
standards  as  revised  in  accordance  with 
the  discussion  in  section  II.A.  The 
agency  adAdses,  however,  that  any 
company  that  modifies  its  product  in 
response  to  this  tentative  final  rule  does 
so  at  the  risk  that  it  may  need  to  make 
further  changes  in  its  product  in 
response  to  the  final  rule  or  face 
regulatory  action. 

During  the  extended  conunent  period, 
several  issues  were  raised  (e.g., 
establishing  a  standard  of  identity  for 
white  chocolate;  whether  to  revise  the 
cacao  standards  to  achieve  consistency 
with  proposed  definitions  for  nutrient 
content  claims)  that  were  outside  the 
scope  of  the  original  proposal.  These 
issues  are  discussed  in  section  n.B.  of 
this  document.  Because  these  issues 
have  not  been  fully  considered,  FDA  is 
not  prepared  to  more  on  them  as  quickly 
as  it  will  move  on  the  issues  in  section 
U.A. 

FDA  is  providing  a  60-day  comment 
period  on  the  issues  discussed  in  section 
II.B.  The  agency  seeks  comments  on 
whether  the  actions  are  appropriate,  and 
whether  they  will  promote  honesty  and 
fair  dealing  in  the  interest  of  consumers. 
Should  FDA  receive  comments 
supporting  the  actions  discussed  in 
section  n.B.,  it  will  respond  to  such 
comments  in  a  separate  document  to  the 
one  that  it  intends  to  issue  as  a  final  rule 
on  the  issues  discussed  in  section  ILA. 


n.  Comments 

Fourteen  letters,  each  containing  one 
or  more  comments,  were  received  from 
trade  associations,  ingredient  suppliers, 
law  firms,  and  an  equipment  distributor. 
DiscussiottS  of  the  specific  comments 
and  the  agency's  responses  follow. 

A.  Tentative  Final  Rule 
1.  Sweeteners 

For  comments  supported  the  use  of 
the  functional  group  designation  of 
“nutritive  carbohy^ate  sweeteners’*  in 
the  standards  for  sweet  chocolate 
(§  163.123)  and  milk  chocolate 
(§  163.130).  One  comment  stated  that  the 
term,  although  generally  understood, 
was  not  sufficiently  clarified  in  the 
preamble  of  the  proposal.  The  comment 
stated  that  FDA  should  further  clarify 
the  term,  either  in  the  preamble  of  the 
final  rule  or  in  the  final  regulations,  to 
show  that  it  includes  sugar  alcohols  and 
other  carbohydrates  such  as 
maltodextrin  and  certain  starches  that, 
like  lactose,  provide  reduced 
sweeteness.  Another  comment 
suggested  that  the  term  should  include 
rice  syrup  solids.  Two  comments  stated 
that  the  term  should  also  include 
sweetners  from  fiuit  juice  concentrates 
in  combination  with  maltodextrin  or 
dextrins. 

In  response  to  these  comments,  CMA 
stated  that  sugar  alcohols  and 
substances  such  as  maltodextrin  are  not 
“nutritive  carbohydrate  sweeteners”  or 
are  not  “suitable”  for  use  in  stemdarized 
sweet  chocolate  and  milk  chocolate 
products.  CMA  also  stated  that  the 
specific  nutritive  carbohydrate 
sweeteners  permitted  in  chocolate 
should  be  those  specified  by  the  Codex 
standards  for  chocolate.  CMA 
maintained  that  the  sweeteners 
identified  in  the  Codex  Standards  are 
safe  and  technologically  suitable  for  use 
in  chocolate,  as  shown  by  their  long¬ 
standing  use  in  chocolate  products 
worldwide. 

FDA  notes  that  the  Codex  standards 
for  chocolate  and  cocoa  products  permit 
the  use  of  “those  sugars  for  which 
standards  have  been  elaborated  by  the 
Codex  Alimentarius  Commission.” 
These  sugars  include:  white  sugar 
(sucrose),  powdered  sugar  (icing  sugar), 
soft  sugars,  dextrose  (anhydrous  and 
monohydrate),  glucose  syrup,  dried 
glucose  syrup,  lactose,  honey,  powdered 
dextrose,  and  fructose. 

FDA  proposed  to  use  the  functional 
group  designation,  “nutritive 
carbohydrate  sweeteners,"  to  provide 
greater  flexibility  in  the  choice  of 
sweeteners  that  can  be  used  in  cacao 
products  and  to  reduce  the  need  to 
amend  the  cacao  products  standards  as 


other  safe  and  suitable  nutritive 
carbohydrate  sweeteners  are  developed. 
The  agency  believes  that  listing  all 
nutritive  carbohydrate  sweeteners  that 
FDA  is  currently  aware  of,  and 
considers  appropriate  for  use  in  cacao 
products,  is  impractical  and  would  be 
contrary  to  the  intent  of  this  proposal. 

To  minimize  possible  confusion,  the 
agency  sets  forth  the  following 
discussion  of  the  characteristics  that, 
when  used  collectively,  describe  the 
class  of  sweeteners  commonly  known  as 
“nutritive  carbohydrate  sweeteners.” 

Nutritive  carbohydrate  sweeteners 
are  relatively  low  molecular  weight 
saccharides.  They  are  polyhydroxy 
aldehydes  and  ketones  which  may  be 
classified  as  monosaccharides  (e.g., 
glucose  or  fructose),  disaccharides  (e.g., 
sucrose  or  lactose),  or  trisaccharides 
(e.g.,  raffinose).  The  agency  adAnses  that 
“safe  and  suitable  nutritive 
carbohydrate  sweeteners”  include  such 
substances  as  the  sweeteners  listed  in 
part  168  (21  CFR  part  168). 

The  term  “nutritive”  in  the  phrase 
“nutritive  carbohydrate  sweeteners” 
implies  that  a  food  can  be  metabolized. 
Section  170.3(o)(21)  (21  CFR  170.3(o)(21)) 
defines  “nutritive  sweeteners”  as  “those 
substances  having  greater  than  2 
percent  of  the  caloric  value  of  sucrose 
per  equivalent  unit  of  sweeteAiing 
capacity.” 

The  sweetening  power  of 
carbohydrates  is  a  function  of  their 
chemical  structure,  the  concentration  of 
the  constituent  saccharides,  and  the 
degree  to  which  they  are  polymerized. 
Nonsweet,  high  molecular  weight 
saccharide  polymers  (e.g.,  com  starch  or 
rice  starch)  are  not  “nutritive 
carbohydrate  sweeteners”  imless  they 
have  been  converted  or  hydrolyzed  to 
lower  molecular  weight  saccharides  or 
simple  sugars  such  as  D-glucose 
(dextrose).  When  these  starches  are 
completely  converted,  the  end  product  is 
100  percent  dextrose.  If  partially 
converted,  the  degree  of  conversion  of 
the  product  is  expressed  in  terms  of  the 
dextrose  equivalent  (DE).  (“DE”  is 
defined  as  a  measure  of  the  reducing 
sugar  content  calcAilated  as  a  percentage 
of  the  total  dry  substance.) 

In  response  to  comments  requesting 
clarification  on  whether  specific 
ingredients  would  be  considered  safe 
and  suitable  nutritive  carbohydrate 
sweeteners,  the  agency  notes  the 
following: 

Maltodextrin  is  primarily  used  as  a 
carrier  or  bulking  agent  It  has  a  DE  of 
less  than  20.  On  the  other  hand,  the 
standard  for  glucose  sirup  (21  CFR 
168.120),  a  nutritive  carbohydrate 
sweetener  obtained  from  edible  starch. 
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speciBes  a  DE  of  not  less  than  20. 
Maltodextrin  has  been  defined  in 
S  184.1444  (21  CFR  184.1444)  as  a 
“nonsweet  nutritive  saccharide 
polymer."  Therefore,  it  is  not  a 
sweetener  for  the  purpose  of  these 
standards. 

Rice  syrup  solids,  although 
specifically  listed  in  Part  168,  are 
provided  for  under  the  standard  of 
identity  for  dried  glucose  syrup  in 
S  168.121.  Therefore,  they  are  nutritive 
carbohydrate  sweeteners. 

Although  lactose  has  considerably 
less  sweetening  power  than  the 
sweeteners  currently  permitted  by  the 
cacao  products  standards,  it  is  listed  as 
a  sweetener  in  §  168.122  and  may  be 
suitable  in  some  cacao  product 
formulations. 

Sugar  alcohols  are  derivatives  of 
carbohydrates  and  are  commonly 
referred  to  as  “polyhydric  alcohols"  or 
“polyols.”  FDA  notes  that  sugar  alcohols 
such  as  sorbitol  (§  184.1835)  and  xylitol 
(S  172.395  (21  CFR  172.395))  are  usually 
used  as  sweeteners  in  foods  for  special 
dietary  use.  They  also  provide  other 
technical  functions  that  may  be 
beneficial  in  chocolate-containing 
confections.  However,  sugar  alcohols 
are  not  saccharides;  thus,  these 
ingredients  do  not  conform  to  the 
definition  of  “nutritive  carbohydrate 
sweeteners”  set  forth  in  these  standards. 

FDA  does  not  believe  that  the 
comments  have  provided  sufficient 
information  concerning  the  nature  of  the 
friiit  juice  concentrate  and  maltodextrin 
or  dextrim  mixtures  and  their  effects  on 
the  finished  food  or  consumer 
acceptability  to  justify  consideration  of 
these  combinations  of  ingredients  as 
nutritive  carbohydrate  sweeteners  that 
are  suitable  for  use  in  the  manufacture 
of  cacao  products.  Fruit  juice 
concentrates  are  themselves  foods  that 
may  serve  as  sources  of  nutritive 
carbohydrate  sweeteners.  They  may 
also  contain  other  constituents,  such  as 
fruit  flavors,  acids,  and  juice  solids,  that 
could  make  them  unsuitable  for  use  in 
cacao  products.  Therefore,  FDA  is  not 
providing  for  their  use  in  the  standards 
set  out  below. 

FDA  acknowledges  that  some 
manufacturers  have  developed  " 
processes  whereby  friiit  juices  may  be 
decharacterized  by  removing  the  flavor 
constituents  and  color,  so  that  the 
resulting  products  are  essentially 
solutions  of  the  sugars  fitim  the  juice,  no 
longer  resembling  the  fruit  juices  from 
which  they  were  made.  Those  sugars 
that  would  be  naturally  occurring  in  the 
juice  would  be  nutritive  carbohydrate 
sweeteners- and  would  have  to  be 
declared  by  their  common  names  (e.g., 
sucrose  or  fructose)  or  by  an  appropriate 


term  that  is  not  misleading,  such  as 
“decolorized,  decharacterized  grape 
juice  concentrate,”  and  not  as  fruit  juice 
concentrates. 

The  agency  has  tentatively  decided  to 
incorporate  Uie  functional  group 
designation  “safe  and  suitable  nutritive 
carbohydrate  sweeteners”  into  the 
standards  for  sweet  chocolate  and  milk 
chocolate,  as  proposed.  This  approach 
minimizes  the  need  to  revise  the 
standards  as  other  nutritive 
carbohydrate  sweeteners  are  found  to 
be  safe  and  suitable  for  use  in  these 
foods.  Accordingly,  FDA  is  amending 
the  standards  of  identify  for  sweet 
chocolate  in  $  163.123(a)(1)  and  (b)(2). 
milk  chocolate  in  §  163.13()(a)(l)  and 
(b)(2),  and,  by  cross-reference,  fte 
standards  of  identify  for  buttermilk 
chocolate  (S  163.135),  skim  milk 
chocolate  (§  163.140),  mixed  dairy 
product  chocolates  (§  163.145),  sweet 
cocoa  and  vegetable  fat  (other  than 
cacao  fat)  coating  (§  163.150),  sweet 
chocolate  and  vegetable  fat  (other  than 
cacao  fat)  coating  ($  163.153),  and  milk 
chocolate  and  vegetable  fat  (other  than 
cacao  fat)  coating  (§  163.155),  to  include 
this  functional  group  designation  in  lieu 
of  a  list  of  specific  permitted 
sweeteners. 

2.  Miikfat  Content  and  Nonfat  Milk 
Solids-to-Milkfat  Ratio 

Six  letters  commented  on  the 
proposed  amendment  to  reduce  the 
minimum  miikfat  content  of  milk 
chocolate  in  §  163.130(a)(2)  from  3.66  to 
3.39  percent  and  to  eliminate  the  nonfat 
milk  solids-to-milkfat  ratio.  Five  letters 
claimed  that  the  proposed  changes  were 
not  justified.  They  argued  that  the  CMA 
statement  that  the  current  requirement 
of  3.66  percent  miikfat  in  milk  chocolate 
is  7  percent  higher  than  that  for 
standardized  milk  is  in  error.  The 
comments  presented  data  fit)m  several 
sources  that  the  average  miikfat  content 
for  producers’  milk,  before 
standardization  for  beverage  purposes, 
has  been  3.67  percent  for  many  years 
and  has  not  declined. 

In  response  to  the  comments  opposed 
to  the  reduction  in  milkfiit  content  in 
milk  chocolate,  CMA  stated  that  the 
grounds  for  the  objections  are  unsound 
and  fail  to  address  the  entire  rationale 
for  the  proposed  changes.  The  petitioner 
explained  that  the  standard  of  identify 
for  milk  is  S  131.110  (21  CFR  131.110) 
requires  that  milk  contain  not  less  than 
11.5  percent  total  milk  solids  and  at 
least  3.5  percent  miikfat  The  standard 
for  milk  chocolate  is  S  163.130  requires  a 
minimum  level  of  12  percent  total  milk 
solids.  For  both  products  to  have  the 
same  proportion  of  total  milk  solids  to 
miikfat,  milk  chocolate  that  contains  12 


percent  total  milk  solids  must  contain 
3.39  percent  miikfat 

The  petitioner  stressed  that  it  was 
proposing  that  the  minimum  required 
miikfat  content  of  milk  chocolate  be 
changed  to  3.39  percent  to  be  consistent 
with  the  proportion  of  total  milk  solids 
to  miikfat  in  standardized  milk.  CMA 
stated  that  it  is  not  proposing  to  reduce 
the  total  milk  solids  content  in  milk 
chocolate  from  12  percent  to  11.5 
percent. 

CMA  also  stated  that  deleting  the 
current  nonfat  milk  solids-to-milkfat 
ratio  requirement  would  enable 
manufacturers  to  meet  the  miikfat 
requirement  and  still  add  more  milk 
solids,  thereby  creating  additional 
product  choices. 

The  agency  has  evaluated  both 
arguments  and  tentatively  concludes 
that  it  is  reasonable  to  lower  the 
minimum  miikfat  content  in  milk 
chocolate,  so  that  the  proportional 
miikfat  content  in  milk  chocolate  is  not 
less  than  that  of  milk  under  the  standard 
of  identify  in  §  131.110.  The  agency 
recognizes  that  chocolate  manufacturers 
generally  do  not  use  milk  as 
standar^zed  for  beverage  purposes  but 
rather  use  concentrated  milk,  dry  milk, 
and  fluid  milk  products  tailored  to  their 
specific  needs.  Thus,  chocolate 
manufacturers  are  not  bound  by  miikfat 
and  total  milk  solids  levels  found  in 
producers'  milk.  However,  the  agency 
believes  that  the  request  to  reduce  the 
minimum  required  miikfat  content  in 
milk  chocolate,  so  that  it  is  consistent 
with  that  required  in  standardized  milk, 
is  reasonable.  Lowering  the  required 
minimum  level  of  miikfat  in  the  cacao 
products  standards  will  provide 
flexibility  for  manufacturers. 
Manufacturers  can  continue  to  produce 
milk  chocolates  with  higher  miikfat 
levels  when  desired. 

Similarly,  FDA  has  tentatively 
decided  to  grant  the  CMA  rquest  to 
delete  the  requirements  for  Ae  nonfat 
milk  solids-to-milkfat  ratio.  Deleting  the 
nonfat  milk  solids-to-milkfat  ratio  will 
permit  manufacturers  to  produce 
products  with  a  higher  nonfat  milk 
solids  content  and  provide  consumers 
with  greater  product  choices.  This  action 
is  consistent  with  agency  policy  and 
eflorts  to  permit,  where  appropriate, 
technological  flexibility  and  the 
opportunity  to  market  a  wider  variety  of 
products.  These  actions  will  benefit 
consumers  by  providing  for  products 
with  a  broader  range  of  physical 
characteristics  while  maintaining  the 
essential  nutritional  characteristics  of 
milk  chocolate  because  the  total  milk 
solids  content  requirement  is 
unchanged. 
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Therefore,  FDA  has  tentatively 
decided  to  reduce  the  minimum  milkfat 
content  from  3.66  percent  to  3.39  percent 
in  milk  chocolate  in  §  163.130(a)(2)  and 
to  reduce  the  maximum  milkfat  content 
from  3.66  to  3.39  in  buttermilk  chocolate 
(§  163.135)  and  skim  milk  chocolate 
(§  163.140).  FDA  has  also  tentatively 
decided  to  reflect  this  change  in  the 
standard  for  mixed  dairy  product 
chocolates  (§  163.145).  In  addition,  FDA 
has  tentatively  decided  to  delete  the 
nonfat  milk  solids-to-milkfat  ratio 
requirement  in  the  standard  of  identity 
for  milk  chocolate  (§  163.130),  as 
proposed. 

3.  Percent  Fat  in  Chocolate  Liquor 

When  the  cacao  product  standards 
were  promulgated  (9  FR 14329, 

December  6, 1944),  cacao  nibs  seldom 
contained  less  than  50  percent,  or  more 
than  58  percent,  by  weight  of  cacao  fat. 
Therefore,  FDA  concluded  that  these 
were  practicable  and  reasonable  limits 
for  the  cacao  fat  content  of  chocolate 
liquor  in  §  163.111. 

In' the  January  25, 1989,  Federal 
Register  document,  FDA  proposed  to 
retain  this  cacao  fat  content  requirement 
for  chocolate  liquor.  The  agency 
believed,  howeyer,  that  the  method  of 
calculating  chocolate  liquor  content 
based  on  the  weight  of  nonfat  cacao 
solids  in  finished  sweet  chocolate  and 
milk  chocolate  (§§  163.123(a)(2)  and 
163.130(a)(2))  was  superfluous  and  thus 
did  not  include  this  language  in  the 
proposed  standards. 

In  its  comments  on  the  proposal,  CMA 
stated  that  current  research  in  breeding 
has  produced  cacao  nibs  containing  up 
to  60  percent  cacao  fat.  CMA  requested 
that  the  cacao  fat  content  level  in  the 
standard  for  chocolate  liquor  (§  163.111) 
be  changed  by  raising  the  upper  limit 
from  "not  more  than  58  percent”  to  “not 
more  than  60  percent.”  CMA  also  stated 
that  an  increase  in  cacao  fat  in 
chocolate  liquor  should  not  be 
accompanied  by  a  decrease  in  nonfat 
cacao  solids  in  the  finished  cacao 
product.  To  avoid  such  a  result,  the 
comment  requested  that  FDA  retain  the 
method  of  calculating  the  chocolate 
liquor  content  in  sweet  chocolate  and 
milk  chocolate  that  is  in  the  current 
standards. 

The  agency  believes  that  the 
requested  change  to  reflect  the 
increased  level  of  cacao  fat  in  chocolate 
liquor  as  a  result  of  the  increased  fat 
content  in  cacao  beans  is  a  logical 
outgrowth  of  the  proposal  and  is 
consistent  with  the  agency’s  goal  of 
updating  the  cacao  product  standards. 
Accordingly,  FDA  is  proposing  to  amend 
§  163.111(a)(1)  to  increase  the  maximum 
cacao  fat  content  of  chocolate  liquor  to 


60  percent.  In  addition,  FDA  is 
proposing  to  retain  the  method  for 
calculating  the  chocolate  liquor  content 
in  the  current  standards  for  sweet 
chocolate  (proposed  §  163.123(a)(2)  and 
milk  chocolate  (proposed 
§  163.130(a)(2)),  to  ensure  that  the  nonfat 
cacao  solids  content  is  not  diminished 
when  chocolate  liquor  containing  higher 
levels  of  cacao  fat  is  used. 

4.  Status  of  Certain  Optional  Ingredients 

In  its  comments  on  the  proposal,  CMA 
opposed  the  proposed  deletion  of  the 
provisions  for  the  use  of  ground  nut 
meats,  ground  coffee,  and  malt  extract 
in  the  standards  for  chocolate  liquor 
(§  163.111),  sweet  chocolate  (§  163.123), 
and  milk  chocolate  (§  163.130).  In  the 
preamble  of  the  proposal,  FDA  stated 
that  it  believed  that  ground  nut  meats, 
ground  coffee,  and  malt  extract  were 
seldom  used  in  the  preparation  of  sweet 
chocolate  or  milk  chocolate  and 
proposed  to  delete  reference  to  these 
ingredients.  The  comment  disagreed, 
stating  (and  providing  supporting 
evidence)  that  because  these  ingredients 
are  frequently  used,  the  provision  for 
their  use  should  be  retained.  CMA  also 
requested  that  ground  nut  meats  be 
specifically  identified  as  ground  whole 
nut  meats  to  ensure  that  defatted  ground 
nut  meat  is  not  used.  The  comment 
maintained  that  occasionally  defatted 
nut  meats  have  been  used  abroad  in 
chocolate  products  as  fillers  or 
extenders  for  cocoa.  It  addeded  that  the 
fat  content  of  ground  whole  nut  meats 
makes  the  addition  of  such  nut  meats 
self-limiting. 

Based  on  the  evidence  that  CMA 
submitted  that  ground  whole  nut  meats, 
dried  malted  cereal  extract,  and  ground 
coffee  are  still  used  as  ingredients  in  the 
preparation  of  sweet  chocolate  and  milk 
chocolate,  FDA  has  retained  these  foods 
as  optional  ingredients  in  §  163.111(b)(4), 
§  163.123(b)(3),  and  §  163.130(b)(3). 

CMA  also  stated  that  the  permitted 
dairy  ingredients  malted  milk  and  dried 
milk  were  omitted  in  the  proposed 
revision  of  the  standard  for  sweet 
chocolate,  and  that  dried  milk  had  been 
omitted  in  the  proposed  revision  of  the 
standard  for  milk  chocolate.  Because 
there  was  no  discussion  in  the  preamble, 
CMA  stated  that  the  omissions  were 
apparently  inadvertent.  CMA  contended 
that  there  is  no  reason  not  to  continue  to 
provide  for  the  use  of  these  ingredients 
in  §§  163.123(b)(4)  and  163.130(b)(4). 

FDA  agrees  that  the  listing  of  these 
omitted  ingredients  should  be  restored 
and  has  added  dried  milk  and  malted 
milk  as  permitted  dairy  ingredients  in 
§  163.123(b)(4)(ii)  and  (b)(4)(v), 
respectively,  and  dried  milk  as  a 


permitted  dairy  ingredient  in 
§  163.130(b)(4)(ii). 

5.  Revision  of  the  Name  for  Sweet  Cocoa 
and  Vegetable  Fat  (Other  Than  Cacao 
Fat)  Coating 

FDA  proposed  to  redesignate  the 
standard  for  “sweet  cocoa  and 
vegetable  fat  (other  than  cacao  fat) 
coating”  in  §  163.150  as  “chocolate 
flavor  coating.”  The  agency  believed 
that  the  term  “chocolate  flavor  coating" 
was  appropriate  for  a  product 
containing  cocoa,  alone  or  in 
combination  with  chocolate  liquor,  as 
the  source  of  chocolate  flavoring. 

A  comment  from  a  law  firm  objected 
to  the  proposed  name  change,  stating 
that  use  of  the  term  “flavor"  in  the  name 
of  a  standardized  food  is  inappropriate. 
The  comment  contended  that  the  term 
conflicts  with  FDA’s  CPG  7105.15.  The 
firm  argued  that  application  of  the 
terminology  to  a  standardized  food 
would  place  manufacturers  of 
nonstandardized  confectionery  products 
at  a  serious  disadvantage. 

CMA  disagreed  with  this  comment, 
stating  that  codifying  the  name 
“chocolate  flavored”  in  the  standards 
for  compound  coatings  would  be 
consistent  with  industry  practice  and 
would  provide  useful  information  to 
consumers  with  regard  to  the  nature  or 
taste  of  coatings  that  contain  a 
substantial  quantity  of  cacao  solids. 
CMA  further  stated  that  a  wide  variety 
of  coatings  containing  vegetable  fat  and 
the  minimum  nonfat  cacao  solids  level 
in  the  proposed  standards  are  already 
known  in  the  trade  as  “chocolate 
flavored”  or  “milk  chocolate  flavored" 
coatings.  However,  the  comment 
admitted  that  there  may  be  products 
sold  now  as  chocolate  flavored  or  milk 
chocolate  flavored  coatings  that  do  not 
comply  with  the  standard  for  “sweet 
cocoa  and  vegetable  fat  (other  than 
cacao  fat)  coating.”  To  the  extent  that 
reformulations  will  be  necessary  to 
comply  with  the  standard,  CMA  stated 
that  these  reformulations  will  be 
salutary  and  will  promote  honesty  and 
fair  dealing  in  the  interest  of  consumers. 

FDA  notes  that  CPG  7105.15  is 
concerned  only  with  the  terms 
“chocolate”  and  “chocolate  flavored”  as 
applied  to  nonstandardized  foods.  The 
guide  states  that  any  nonstandardized 
food  product  that  contains  cocoa  as  the 
chocolate  flavoring  ingredient  may  bear 
the  term  "chocolate”  if  it  can  be 
demonstrated  that  consumers  recognize 
that  the  food  (e.g.,  chocolate  pudding  or 
hot  chocolate)  may  be  made  from  cocoa 
and  do  not  expect  it  to  contain  some 
other  chocolate  ingredient.  Foods  that 
contain  cocoa  as  the  sole  source  of 
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chocolate  flavoring  must  be  labeled 
"chocolate  flavored"  or  “natural 
chocolate  flavored”  when  consumers 
could  reasonably  expect  such  foods  to 
contain  a  chocolate  ingredient  For 
example,  a  chocolate  bar  is  expected  to 
contain  dtocolate  and  may  not  be  made 
from  cocoa  unless  it  is  labeled  as  a 
“chocolate  flavored”  candy.  The 
purpose  of  the  guide  is  to  prevent  the 
misuse  of  the  word  “chocolate"  in 
various  food  names. 

FDA  acknowledges  that 
nonstandardized  products  may  exist 
that  are  known  as  “chocolate  flavored 
coating"  and  do  not  comply  with 
S  163.159.  The  agracy  did  not  intend  to 
broaden  this  standaid  to  include 
nonstandardized,  substitute  chocolate 
products.  Nor  would  FDA  want  to 
require  that  manufacturers  of 
nonstandardized  confectionery  products 
reformulate  or  relabel  such  pr^ucts 
without  good  cause.  Furthermore,  FDA 
believes  that  this  terminology  should 
continue  to  be  available  for 
nonstandardized  chocolate  products. 

Therefore,  the  agency  is  withdrawing 
that  portion  of  its  1989  proposal  (54  FR 
3615  at  3622)  that  would  have 
redesignated  Section  163.150  Sweet 
Cocoa  and  Vegetable  Fat  (Other  Than 
Cacao  Fat)  Coating  as  Section  163.50 
Chocolate  Flavor  Coating.  FDA  is 
tentatively  redesignating  Sect/on  163.150 
as  Sweet  Cocoa  and  Vegetable  Fat 
Coating.  The  agency  believes  that  this 
name  adequately  reflects  the  nature  of 
the  food  FDA  requests  comments  on 
this  tentative  action. 

6.  Revision  of  the  Names  fl}r  Other 
Coatings  Made  With  Vegetable  Fat 

In  its  comments  on  the  proposal,  CMA 
suggested  that  21  CFR  163.153  Sweet 
Chocolate  and  Vegetable  Fat  (Other 
Than  Cacao  Fat)  Coating  be 
redesignated  as  Section  163.153  Sweet 
Chocolate  Flavored  Coating.  CMA  also 
suggested  that  FDA  redesignate 
§  163.155  Milk  Chocolate  and 
Vegetable  Fat  (Other  Than  Cacao  Fat) 
Coating  as  Section  163.155  Milk 
Chocolate  Flavored  Coating.  CMA 
contended  that  the  phrase  “and 
vegetable  fat”  in  the  name  is 
unnecessary  and  should  be  deleted.  It 
pointed  out  that  the  vegetable-derived 
fat  ingredients  would  continue  to  be 
listed  on  the  label  as  ingredients  as 
required  by  the  applicable  sections  of 
Part  101. 

The  agency  does  not  believe  that  the 
suggested  nomenclature  is  appropriate 
for  sweet  chocolate  coatings  and  milk 
chocolate  coatings  that  are  made  with 
vegetable  fat  As  stated  in  the 
discussion  of  die  fnevious  comment  the 
agency  believes  that  the  “chocolate 


flavored”  terminology  should  be 
available  for  labeling  nonstandardized 
substitutes  for  standardized  chocolate 
products.  Because  FDA  is  not  adopting 
the  “chocolate  flavored”  terminology  for 
these  coatings,  the  phrase  Varul 
vegetable  fat”  remains  a  necessary  part 
of  the  names  of  the  coatings.  The  phrase 
describes  the  primary  difference 
between  coatings  made  with  vegetable 
fat  and  the  sweet  chocolate  and  milk 
chocolate  products  that  they  resemble. 
FDA  believes  that  die  phrase  is 
necessary  to  distinguish  the  coatings  in 
§  §  163.153  and  163.155  from  sweet 
chocolate  (§  163.123)  and  milk  diocolate 
(§  163.130).  Therefore,  FDA  is  retaining 
the  designations  of  Section  163.153 
Sweet  Chocolate  and  Vegetable  Fat 
Coating  and  of  Section  163.155  Milk 
Chocolate  and  Vegetable  Fat  Coating, 
that  it  proposed  in  the  January  25. 1989, 
document. 

7.  Use  of  Chocolate  Liquor  in  Sweet 
Cocoa  and  Vegetable  Fat  Coating 

FDA  proposed  to  amend  the  standard 
for  “sweet  cocoa  and  vegetable  fat 
(other  than  cacao  fat)  coating”  in 
§  163.150  to  provide  for  the  optional  use 
of  chocolate  liquor.  There  were  no 
objections  to  this  proposed  action. 
However.  CMA  suggested  that  the 
proposed  standard  could  be 
incorporated  into  a  new  revised 
standard  that  would  contain  the 
elements  of  both  the  standards  for 
“sweet  cocoa  and  vegetable  fat  (other 
than  cacao  fat)  coating”  and  “sweet 
chocolate  and  vegetable  fat  (other  than 
cacao  fat)  coating,”  currently  in 
§§  163.150  and  163.153,  respectively. 
CMA  stated  that  this  approach  would 
allow  removal  of  §  163.150. 

FDA  disagrees  with  the  CMA 
suggestion  to  eliminate  Section  163.150 
Sweet  Cocoa  and  Vegetable' Fat  (Other 
Than  Cacao  Fat)  Coating  by  providing 
for  the  optional  use  of  cocoa,  alone  or  in 
combination  with  chocolate  liquor,  in 
Section  163.153  Sweet  Chocolate  and 
Vegetable  Fat  (Other  Than  Cacao  Fat) 
Coating. 

The  agency  notes  that  the  standard 
for  “sweet  chocolate  and  vegetable  fat 
(other  than  cacao  fat)  coating”  in 
§  163.153  describes  a  food  that 
resemMes  sweet  chocolate  (§  163.123)  in 
that  it  contains  not  less  than  15  percent 
by  weight  of  chocolate  liquor.  The 
standard  for  “sweet  cocoa  and 
vegetable  fat  (other  than  cacao  fat) 
coating”  in  1 163.150  also  describes  a 
food  that  resembles  sweet  chocolate 
except  that  the  food  is  prepared  using 
cocoa  rather  than  chocolate  liquor. 
Section  163.150  requires  that  die  food 
contain  not  less  than  63  percent  by 
weight  of  the  nonfat  cacao  portion  of 


such  cocoa,  an  amount  equivalent  to  the 
nonfat  cacao  solids  content  of  sweet 
chocolate  and  sweet  chocolate  and 
vegetable  fat  (other  than  cacao  fat) 
coating. 

Amending  the  standard  for  coatings 
made  with  sweet  cocoa  and  vegetable 
fat  in  §  163.150  to  provide  for  the 
optional  use  of  chocolate  liquor,  as 
proposed  by  FDA,  would  provide 
manufacturers  with  increased  flexibility 
while  maintaining  the  miniraum  requir^ 
nonfat  cacao  solids  content  requirement 
for  the  food.  Consumers  could  choose 
from  a  wider  range  of  products  that 
continued  to  provide  the  level  of 
chocolate  flavor  they  expect  in  a  sweet 
cocoa  and  vegetable  fat  coating. 
However,  amending  the  standard  for 
coatings  made  with  sweet  chocolate  and 
vegetable  fat,  as  suggested  by  CMA, 
would  provide  for  products  that  did  not 
contain  the  minimum  level  of  chocolate 
liquor  required  in  sweet  chocolate 
(§  163.123).  The  agency  believes  that  it 
would  be  inappropriate  to  allow  cocoa 
to  replace  all,  or  part,  of  the  chocolate 
liquor  in  a  food  that  purports  to  be 
“chocolate”  with  added  vegetable  fat 
The  agency  believes  that  the  CMA 
request  is  not  consistent  with  the  intent 
of  the  proposal.  i.e.»  to  allow  the  use  of 
chocolate  liquor  to  supplement  or 
replacement  part  of  the  cocoa  in 
coatings  made  with  sweet  cocoa  and 
vegetable  fat.  Therefore,  FDA  must  deny 
the  CMA  request. 

FDA  is  retaining  the  provision  for  the 
optional  use  of  chocolate  liquor  in 
§  163.150  (tentatively  designated  as 
Section  163.150  Sweet  Cocoa  and 
Vegetable  Fat  Coating),  as  proposed. 

8.  Milkfat  in  Milk  Chocolate  and 
Vegetable  Fat  Coating 

FDA  proposed  to  revise  the  current 
milkfat  content  requirements  and  to 
eliminate  the  nonfat  milk  solids-to- 
milkfat  ratio  requirements  for  certain 
cacao  products.  In  its  comments  cm  the 
proposal,  CMA  stated  that  the  proposed 
minimum  requirement  of  3.39  percent 
milkfat  in  the  milk  chocolate  standard 
(§  163.130(a)f(2))  should  not  be 
applicable  to  milk  chocolate  and 
vegetable  fat  coating  (§  163.155),  and 
that,  as  a  result,  the  milk  solids 
requirement  in  $  163.155  should  be 
reduced  from  12  percent  to  8.61  percent 
(i.e.,  12  percent  total  milk  solids  less  the 
3.39  percent  solids  from  milkfat).  CMA 
maintained  that  coatings  are  frequently 
made  with  palm  kernel  oil.  whose 
presence  in  the  coating  will  not  permit 
the  use  of  any  milkfat.  CMA  also  stated 
that  even  when  other  vegetable  fats, 
such  as  soy  or  cottonseed  oils,  are  used 
in  milk  chocolate  and  vegetaUe  fat 
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coatings,  the  melting  point  requirements 
often  place  constraints  on  the  levels  of 
milkfat  that  can  be  used.  CMA 
contended  that  the  distinctive  flavor  and 
appearance  of  the  milk  chocolate  and 
vegetable  fat  coating  results  primarily 
from  the  presence  of  nonfat  milk  solids 
and  not  ftom  the  use  of  milkfat.  The 
comment  also  noted  that  most  of  the 
highly  desired,  nonstandardized,  milk 
chocolate  flavored  coatings  being  sold 
by  CMA  members  contain  little  or  no 
milkfat.  Therefore,  CMA  requested  that 
§  163.155  be  amended  to  exempt  milk 
chocolate  and  vegetable  fat  coating  from 
the  minimum  milkfat  requirement  for 
milk  chocolate. 

The  agency  notes  that  the  coatings 
standards  in  §§  163.153  and  163.155 
provide  for  foods  that  resemble  sweet 
chocolate  and  milk  chocolate,  except 
that  vegetable  fat  is  added  in  lieu  of 
additional  cacao  fat.  As  such, 
consumers  could  reasonably  expect  milk 
chocolate  and  vegetable  fat  (other  than 
cacao  fat)  coatings  (§  163.155)  to  contain 
levels  of  milkfat  and  milk  solids  equal  to 
that  of  milk  chocolate.  Therefore,  the 
agency  believes  that  it  would  be 
inappropriate  to  eliminate  the  milkfat 
content  requirement  (and,  as  a 
consequence,  to  reduce  the  minimum 
milk  solids  content  requirement)  of  milk 
chocolate  and  vegetable  fat  coating  in 
§  163.55  compared  to  milk  chocolate 
coating  in  S  163.130,  and  FDA  is  denying 
the  request. 

FDA  recognizes  that  some  firms  might 
want  to  manufacture  milk  chocolate-like 
coatings  with  vegetable  fats  that  are  not 
compatible  with  milkfat.  The  agency 
notes  that  Section  163.140  Skim  milk 
chocolate  provides  for  a  food  that 
exhibits  dairy  characteristics  similar  to 
milk  chocolate  in  S  163.130  (including  a 
requirement  of  not  less  than  12  percent 
skim  milk  solids  by  weight)  except  that 
the  fmished  skim  milk  chocolate 
contains  less  than  3.39  percent  by 
weight  of  milkfat.  The  agency  believes 
that  providing  for  a  food  labeled  “skim 
milk  chocolate  and  vegetable  fat 
coating”  within  the  proposed  standard 
for  milk  chocolate  and  vegetable  fat 
coating  (§  163.155)  would  allow 
manufacturers  the  increased  flexibility 
that  they  desire.  Consumers  would 
benefit  from  increased  product  choices, 
while  the  proposed  nomenclature  would 
clearly  in^cate  that  the  food  contained 
less  milkfat  compared  to  milk  chocolate 
(§  163.130)  or  milk  chocolate  and 
vegetable  fat  coating  (§  163.155). 
Therefore,  the  agency  is  proposing  to 
amend  Section  163.155  Milk  Chocolate 
and  Vegetable  Fat  Coating  to  provide 
for  products  that  contain  less  than  3.39 
percent  by  weight  of  milkfat  and  are 


labeled  “skim  milk  chocolate  and 
vegetable  fat  coating.” 

9.  Other  Ingredients  in  Chocolate  and 
Vegetable  Fat  Coatings 

FDA  proposed  to  provide  for  the  use 
of  safe  and  suitable  nutritive 
carbohydrate  sweeteners  and 
emulsihers  in  certain  cacao  products.  In 
its  comments  on  the  proposal,  CMA 
supported  the  use  of  functional  group 
designations  within  the  cacao  products 
standards.  CMA  suggested  further 
modifications  in  the  coatings  standards 
(|§  163.150, 163.153,  and  163.155)  to 
provide  for  the  use  of  safe  and  suitable 
dairy-derived  ingredients,  bulking 
agents,  formulation  aids,  humectants, 
and  texturizers.  In  addition,  CMA  stated 
that  some  ingredients,  like  polydextrose 
(§  172.841),  are  already  cleared  for  food 
use  provided  that  their  use  is  not 
precluded  by  standards  of  identity. 

CMA  noted  that  providing  for  the  use  of 
“safe  and  suitable”  ingre^ents  that 
perform  a  particular  technical  effect,  as 
FDA  proposed  to  do  with  respect  to 
emulsifiers  in  the  sweet  chocolate  and 
milk  chocolate  standards,  will  ensure 
consumer  protection  while  providing  the 
industry  with  the  ability  to  utilize  new 
ingredients  as  they  are  developed.  CMA 
also  stated  that  this  action  would  allow 
industry  to  take  advantage  of 
technological  innovation  and  permit 
development  of  products  with  a  wider 
range  of  physical  properties. 

A  conunent  from  a  food  ingredient 
producer  requested  that  glyceryl 
tristearate  (§  172.811)  be  permitted  as  an 
optional  safe  and  suitable  ingredient  in 
cacao  products.  It  noted  that  glyceryl 
tristearate  is  listed  in  §  172.811  (c)(1) 
and  (c)(3)  for  food  additive  use  as  a 
crystallization  accelerator  in  cocoa 
products,  imitation  chocolate,  and 
compound  coatings  and  as  a  formulation 
aid  in  confections. 

The  agency  notes  that  under  §172.811 
of  the  food  additives  regulations, 
glyceryl  tristearate  is  listed  for  five 
specified  uses,  two  of  which  appear  to 
be  applicable  to  certain  of  the  cacao 
product  standards.  These  include  its  use 
as:  (1)  A  crystallization  accelerator  in 
cocoa  products,  in  imitation  chocolate, 
and  in  compoimd  coatings;  and  (2)  a 
formulation  aid  as  described  in 
§  170.3(o)(14)  (21  CFR  170.3(o)(14))  in 
confections.  Polydextrose  (§  172.841)  is 
listed  for  use  as  a  bulking  agent, 
formulation  aid,  humectant,  and 
texturizer  in  confections. 

FDA  believes  that  the  use  of 
polydextrose  and  glycerol  tristearate  in 
coatings  made  with  vegetable  fat 
(§§  163.150, 163.153,  and  163.155)  is 
consistent  with  the  food  additive 
regulations  in  §  §  172.811  and  172.841. 


The  agency  also  believes  that  providing 
for  the  use  of  ingredients  that  perform  a 
specific  technical  efiect  is  consistent 
with  the  history  and  intent  of  the 
standards  in  §§  163.150, 163.153,  and 
163.155,  that  is,  to  provide  for  the  use  of 
vegetable  fat  to  achieve  desired  melting 
characteristics.  Furthermore,  providing 
for  the  use  of  additional  safe  and 
suitable  ingredients  by  functional  group 
designation  would  provide 
manufacturers  with  increased  flexibility 
and  minimize  the  need  to  amend  the 
standards  as  new  ingredients  are 
developed.  Consumers  would  benefit 
from  a  wider  range  of  product  choices, 
at  potentially  lower  cost. 

Therefore,  FDA  is  tentatively 
expanding  the  proposed  provisions  for 
the  use  of  safe  and  suitable  ingredients 
in  §§  163.150(b),  163.153(b),  and 
163.155(b)  to  include  dairy-derived 
ingredients,  bulking  agents,  formulation 
aids,  humectants,  and  texturizers. 

With  respect  to  the  dairy-derived 
ingredients,  CMA  argued  that  a  dairy- 
derived  ingredient,  such  as  whey,  should 
not  be  used  in  meeting  the  minimum 
nonfat  milk  solids  requirements  in  milk 
chocolate  and  vegetable  fat  coating. 
CMA  recommended  that  the  calculation 
of  the  total  milk  solids  content  be  based 
,only  on  those  dairy  ingredients  specified 
in  proposed  §  163.123(b)(4)  and 
§  163.130(b)(4). 

FDA  agrees  with  the  suggestion  made 
by  CMA  with  respect  to  the  milk  solids 
requirements  in  §§  163.153  and  163.155. 
The  agency  notes  that  the  minimum 
content  requirements  for  total  milk 
solids  in  the  existing  standards  for  milk 
chocolate  (§  163.130)  and,  by  cross- 
reference,  milk  chocolate  and  vegetable 
fat  (other  than  cacao  fat)  coating 
(§  163.155)  ensure  that  these  products 
contain  the  level  of  dairy  flavor  that 
consumers  expect  in  milk  chocolate. 
Conversely,  the  maximum  total  milk 
solids  content  requirements  in  sweet 
chocolate  (§  163.123)  and  sweet 
chocolate  and  vegetable  fat  (other  than 
cacao  fat)  coating  (§  163.153)  were 
established  to  distinguish  these  foods 
from  milk  chocolate  and  from  coatings 
made  with  milk  chocolate  and  vegetable 
fat.  The  agency  knows  of  no  reason  to 
include,  in  determining  whether  a  food 
meets  these  minimum  or  maximum 
requirements,  dairy-derived  ingredients 
that  do  not  significantly  contribute  to 
the  dairy  character  of  the  food.  Whey, 
for  example,  which  is  primarily  lactose, 
may  perform  a  desired  technical  efiect 
in  the  food,  but  it  would  not  contribute 
to  the  flavor,  texture,  and  appearance 
that  consumers  expect  in  a  milk 
chocolate  product.  The  agency  believes 
that  limiting  the  calculation  of  total  milk 
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solids  content  reqairements  in 
§  §  163.153  and  163.1K  to  diose  daky 
ingrecfients  that  are  specified  in 
§S  163.123(b)(4)  and  163.13a(bX4)  is 
therefore  appropriate. 

Omsequentty,  FDA  is  tentatrsely 
amendiiig  paragraph  (a)  in  both 
proposed  Sectioa  16X153  Sweet 
Chocolate  and  Vegetable  Fat  Coating 
and  pn^ooed  16X155  Milk  Chocolate 
and  Vegetable  Fat  Coating  to  specify 
that  caiii{diance  ¥nth  the  total  milk 
solids  content  requirements  in 
S§  163.123(a)(2)  and  ie3.130(aK2)  shall 
be  calculated  using  only  those  dairy 
ingredients  referred  to  in 
S§  163.123(b)(4)  and  163.130(b)(4). 
respectively. 

Accordii^y,  FDA  is  tentatively 
amending  proposed  §i  163.150, 163.153, 
and  163.155  to  provi^  for  the  use  of  safe 
and  suitable  dairy-derived  ingredients, 
bulking  agents,  formulation  aids, 
humectants,  cuad  texturizers.  The  agency 
is  also  adding  new  language  to  proposed 
S§  163.153(a)  and  163.155(a)  to  limit  the 
calculation  of  the  total  milk  solids 
content  requirement  to  those  dairy 
ingredients  listed  in  S§  163.123(b)(4)  and 
163.130(b)(4). 

10.  Other  Matters 

a.  In  an  effort  to  update  the  language 
and  the  format  of  the  standards,  FDA 
proposed  to  make  editorial  changes  in 
the  Definitions  and  Nomenclature 
sections  (5  163.123  (a)  and  (c))  of  the 
proposed  standard  for  sweet  chocolate. 
In  its  comments  on  the  proposal,  CMA 
observed  ttiat  the  current  standard  for 
sweet  chocolate  ({  1^.123(a)}  states 
that  bittersweet  choccdate  is  sweet 
chocolate  that  contains  not  less  than  35 
percent  by  wei^t  of  chocolate  liquor.  It 
also  observed  hat  1 163.123(g)  lists 
“senrisweet  chocolate"  and  "bittersweet 
chocolate”  as  alternate  names  for  sweet 
chocolate  that  contains  not  less  than  the 
mininrara  quantity  of  chocolate  liquor 
prescribed  for  bi^rsweet  chocolate  in 
§  163.123(a).  CMA  stated  hat  proposed 
§  163.123  (a)  and  (c),  as  mcxiified,  could 
be  interpreted  to  mean  hat  bittersweet 
chocc^te  is  an  alternative  name  for 
sweet  chocolate,  which  is  untrue. 
Therefore,  CMA  requested  that 
proposed  §  163.123(aK3)  be  revised  to 
specifically  state  tlmt  "semisweet  or 
bittersweet  chocolate  is  he  sweet 
chocolate  that  contains  not  less  than  % 
percent  by  weight  of  diocolatc  liquor 
complying  wih  the  requirements  of 
S  163.111  and  calculate  fai  he  same 
manner  as  set  forh  in  paragraph  (aX2) 
of  this  section." 

The  agency  agrees  that  $  163.123.  as 
proposed,  did  not  make  clear  that 
bittersweet  chocolate  is  the  abemative 
n«ne  for  only  semisweet  chocolate,  and 


herefore  FDA  has  made  the  appropriate 
editorial  changes  in  the  standard  for 
sweet  chocolate  in  S  163.123(a)(3)  to 
clarify  this  point. 

b.  The  existing  standard  for  milk 
chocolate  in  S  ie3.130(a)  states  that  the 
food  is  prepared  from  chocolate  liquor, 
one  or  more  (^tional  dairy  ingredients, 
and  one  or  more  optional  sac^arine 
ingredients.  The  proposed  amendment 
of  S  163.130(a)  erroneously  omitted  the 
specific  requirement  hat  makes 
sweetening  ingredients  mandatory. 
Therefore,  to  correct  his  inadvertent 
omission,  FDA  is  republishing 

§  163.130(s)  wih  nutritive  carbohydrate 
sweeteners  listed  as  a  mandatory 
component  of  milk  choodate. 

c.  PDA  also  notes  hat  he  existii^ 
standard  for  chocolate  liquor  in 

§  163.111(aX4)  provides  for  the  use  of 
butter  and  millet  as  seasonings  and  in 
§  163.111(bX4)  requires  that  the  use  of 
sudi  seasoning  be  declared  on  the  label 
in  a  statement  that  must  immediately 
and  conspicuously  precede  or  follow  he 
name  of  the  food.  Ibe  proposal  omitted 
he  reference  to  labeling  erf  butter  and 
milkfat  when  used  as  seasonings.  To 
correct  his  omission,  FDA  is  metuding  a 
reference  to  paragraph  (bX5)  (butter  or 
milkfat)  in  S  1^111  (cX?)^  90  when 

hese  ingredients  are  used  as  seasonings 
in  chocolate  liquor,  the  label  will  bear 
and  appropriate  statement,  eg., 
"Seasoned  wih  butter”. 

11.  Alternate  Mehod  of  Analysis 

FDA  proposed  (54  FR  3615  at  3017)  to 
establi^  a  new  Section  163  J  Methods 
of  Analyses  to  avoid  repetitive  listings 
of  he  methods  for  determining  cacao  fat 
and  cacao  diell  content  and  to  update 
he  citation  for  the  determination  of 
cacao  fat  In  its  commmit  on  he 
proposal,  an  equipment  distribute 
sou^  to  have  a  new  extraction  process 
(involving  a  patented  procedure  and 
equipment)  inchided  along  wih  he 
cited  Soxhlet  extraction  mehod  of  the 
Association  of  OSidal  Analytical 
Chemists  (AOAC)  for  the  determination 
of  fat  in  cacao  products  (§  163.5).  The 
comment  stated  that  FDA  was  being  too 
restrictive  by  not  allowing  for  new 
equipment  and  techniques  that  are  safer, 
faster,  and  more  econmnical  han  he 
classical  Soxhlet  apparatus.  The 
comment  furher  stated  that  a  good 
portion  erf  he  cacao  products  indnstry 
had  converted  to  the  patented  extraction 
technique,  and  hat  it  would  be  short¬ 
sighted  if  he  final  rule  did  not  take  the 
current  state-of-he-art  mehodology  into 
consideration. 

FDA  is  not  being  restrictive  by  not 
'specifically  alowing  for  new  and  safer 
equipment  and  techniques.  The  mehod 
cited  in  the  proposal  is  not  necessarily 


intended  to  replace  routine  mehods 
used  in  the  mdustry.  Acctvding  to  21 
CFR  2.19,  it  is  FDA  policy  to  use  officia] 
mehods  of  the  AOAC  where  hey  are 
availaUe.  Thts  regulation  also  states 
that  other  efiecthre  mehods  may  be 
used  for  quality  control,  but  hat  he 
agency  e}q)ects  hat  the  other  mehods 
will  be  cahbrated  in  temns  of  the 
official  AOAC  mehods.  At  the  present 
time,  he  technique  discussed  in  he 
comment  does  not  have  official  AOAC 
status.  The  test  results  s«hmitted  in  he 
comment  were  for  studies  that  used 
meat  and  did  not  include  studies  on  the 
determination  of  fat  in  cacao  products. 

FDA  is  therefore  not  revising  he 
proposed  regulations  to  indude  the 
extraction  tedmiciue  cited  in  the 
comment  This  mehod.  or  any  other 
effective  method,  may  be  used  for 
quality  control  and  other  nonregulatory 
functions.  However,  FDA  vwH  use  the 
AOAC  method  for  enf(E»cement 
purposes. 

B.  Issues  for  Future  Rulemaking 
1.  Safe  and  Suitable  Sweeteners 

FDA  reemgnizes  hat  various  forms  of 
new  sweetening  ingredients  have 
become  available  since  he  standards 
wme  initially  promulgated,  and  hat  this 
trend  will  continue  wih  further 
advances  in  food  technology  and 
changes  in  consumer  expectations.  FDA 
invites  comments  on  he  desirability  of 
increasing  flexibility  wih  respect  to 
permitted  sweeteners  by  broadening 
this  provision  to  read  “safe  and  suitable 
sweeteners”  raher  than  "safe  and 
suitaUe  nutritive  carbohydrate 
sweeteners.”  Comments  should  provide 
a  substantive  basis  feur  such  a  change 
and  inclnde  suggestions  for  appropriate 
product  names  to  distinguish  such 
chocolate  products  from  hose 
sweetened  wih  nutritive  carbohydrate 
sweeteners.  Comments  should  also 
address  the  need  for  bulking  agents  in 
combination  wih  high  intensity 
sweeteners  and  tlm  effect  of  such 
ingredients  on  the  character  and 
acceptability  of  cacao  products. 
(Altemativirfy.  persons  interested  in 
broadening  his  provision  to  permit 
sweetening  ingr^ents  beyond  safe  and 
suitalrfe  nutritive  carbohydrate 
sweeteners  may  submit  a  citizen 
petition  in  he  fmrm  set  out  in  §  1050  (21 
CFR  10.30)  to  amend  he  standards.)  The 
agency  advises  that  should  it  receive 
substantive  comments  (or  a  petition) 
that  support  furher  broadening  of  he 
proviaioa  for  the  use  of  safe  and  suitabte 
sweetHwrs  in  cacao  products,  tins 
action  wovdd  be  addmsed  in  a  sepeuate 
rulenoking. 
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The  agency  recognizes  that  cacao 
products  have  traditionally  been 
sweetened  with  nutritive  carbohydrate 
sweeteners.  The  agency  also  notes  that 
section  402(d)(3}  of  the  act  (21  U.S.C. 
342(d)(3))  prohibits  the  use  of  any 
nonnutritive  substance  in  a 
confectionery  unless  the  substance  is 
used  for  some  practical  functional 
purpose  and  does  not  promote  deception 
of  the  consumer.  FDA  has  held  in 
Compliance  Policy  Guide  7105.01  (CPG 
7105.01),  entitled  “Confectionery-^se 
of  Nonnutritive  Substances  as 
In^dients,”  that  the  use  of  nonnutritive 
sweeteners  in  confectionery  for  the 
purpose  of  caloric  reduction  is  not  a 
practical  functional  purpose  and  is, 
therefore,  prohibited.  FDA  is  in  the 
process  of  reconsidering  this 
interpretation  and  will  aimounce  any 
revisions  of  CPG  7105.01  in  the  Federal 
Register. 

2.  Dried  Cream  Extract 

A  comment  from  a  food  ingredient 
producer  requested  a  change  in  the 
standard  of  identity  for  milk  chocolate 
to  permit  the  use  of  “dried  cream 
extract"  which  the  comment  defined  as 
“a  natural  flavor,  derived  from  enzyme- 
modified  milkfaL"  The  comment  noted 
that  the  proposed  standard  in 
§  163.130(b)(3)  does  not  permit  the  use  of 
spices,  natural  and  artifical  flavoring, 
and  other  seasonings  that  impart  a 
flavor  that  imitates  the  flavor  of 
chocolate,  milk,  or  butter.  In  support  of 
its  request,  the  comment  maintained 
that  it  was  understood  that  this 
provision  was  to  ensure  that  a  minimum 
standard  of  quality  was  met  The 
comment  also  pointed  out  that  according 
to  the  proposed  standard,  milk  chocolate 
must  contain  not  less  flian  3.39  percent 
milkfat  The  comment  argued  that  the 
addition  of  dried  cream  extract  would 
not  be  used  in  place  of  the  required 
milkfat  but  would  be  used  in  addition  to 
it.  A  small  amount  of  the  ingredient 
carries  a  flavor  equating  to  a  much 
higher  level  of  miUc.  The  comment  also 
claimed  that  the  use  of  dried  cream 
extract  would  allow  the  consumer  to 
have  a  better  tasting  product  that  is 
healthier  because  less  fat  may  be  used. 

The  agency  advises  that  the  current 
standard  for  milk  chocolate  ($  163.130) 
prohibits  the  use  of  flavors  that 
singularly,  or  in  combination,  imitate  the 
flavor  of  chocolate,  milk,  or  butter.  This 
prohibition  was  established  to  prevent 
consumer  deception,  in  that  the  use  of 
such  substances  makes  the  finished 
products  appear  better  or  more  valuable 
than  they  are.  The  agency  recognizes 
that  consumer  perceptions  and  desires, 
along  with  ingr^ent  and  processing 
technologies,  have  changed 


considerably  since  these  regulations 
were  promulgated.  The  agency  believes 
that  it  is  appropriate  to  reevaluate  the 
prohibition  on  the  use  of  flavors  that 
imitate  chocolate,  milk,  or  butter  in 
cacao  products.  Therefore,  FDA  invites 
comment  on  the  need  to  maintain  or 
revise  these  prohibitions. 

For  example,  FDA  asks  if  it  would  be 
desirable  to  provide  chocolate 
manufacturers  vrith  the  option,  once 
they  have  met  the  minimum 
requirements  for  milkfat  content  in  milk 
chocolate,  to  produce  a  richer  tasting 
chocolate  by  means  of  either  the 
addition  of  more  milkfat  or  by  the 
addition  of  milk-like  flavors. 
Alternatively,  some  products  (e.g.,  skim 
milk  chocolate)  have  a  maximum  milkfat 
content  that  cannot  be  exceeded.  The 
agency  asks  if  it  would  be  appropriate  to 
allow  manufacturers  to  create  richer 
tasting  versions  of  diese  products  by 
means  of  the  addition  of  flavors  that 
resemble  milk  or  cream. 

The  agency  also  notes  that  all  cacao 
product  standards  that  provide  for  the 
optional  use  of  natural  and  artificial 
flavorings  prohibit  the  use  of  flavors 
that  imitate  chocolate,  milk,  or  butter. 
Comments  should  be  specific  with 
regard  to  whkdi  prohibitions  are  (or  are 
not)  necessary.  For  example,  would  it 
make  a  difference  if  the  flavoring 
resembled  milk  as  opposed  to  chocolate, 
or  if  the  flavoring  was  dairy-  or  caco- 
derived  as  opposed  to  a  natural  or 
artificial  flavoring  not  derived  fiom 
dairy  or  cacao  sources?  Comments 
should  also  address  whether  the  use  of 
such  flavorings  might  be  more 
appropriate  in  some  types  of  cacao 
products  compared  to  other  products. 
Comments  should  provide  a  substantive 
basis  for  any  suggested  changes. 

The  agency  also  invites  comment  on 
appropriate  labeling  to  identify  cacao 
products  that  contain  natural  or 
artificial  milk,  butter,  or  chocolate 
flavors.  The  agency  notes  that  §  101.22 
(21  CFR  101.22)  provides  that 
nonstandardized  foods  containing 
natural  or  artificial  flavors  that  reinforce 
the  characterizing  flavor  of  the  food 
must  be  labeled  “flavored”  or 
“artificially  flavored,"  as  appropriate. 
Finally,  FDA  invites  comment  on 
whether  amending  or  deleting  these 
prohibitions  would  promote  honesty  and 
fair  dealing  in  the  interest  of  consumers. 
The  agency  advised  that,  should  it 
receive  substantive  comments  that 
support  changing  the  standards,  this 
action  %vill  be  addressed  in  a  future 
rulemaking. 

3.  Alternative  Forms  of  Coatings 

In  its  comments  on  the  proposal  CMA 
explained  that  the  term  “coatings"  refers 


not  only  to  those  compounds  that  are 
used  to  enrobe  other  articles  but  also  to 
compounds  that  are  deposited  or 
molded  into  shapes,  such  as  chips, 
morsels,  drops,  and  bunnies.  The 
comment  suggested  that  the  coatings 
standards  could  be  further  amended  to 
provide  that  the  name  of  the  food  is,  e.g., 
“chocolate  flavored  the  blank 

being  filled  in  with  the  name  of  the 
article  produced  by  the  compound,  e.g., 
drop,  chip,  or  morsel. 

The  agency  believes  that  it  would  be 
inappropriate  to  codify  terms  such  as 
“chocolate  flavored  chips"  or  “chocolate 
flavored  morsels"  that  could  also 
describe  a  wide  variety  of 
nonstandardized  foods.  Although  the 
foods  described  in  §§  163.150, 163.153, 
and  163.155  may  be  used  in  applications 
other  than  for  enrobing,  FDA  advises 
that  the  current  coatings  standards  only 
identify  foods  that  are  used  to  coat  or 
enrobe  odier  articles.  The  standards  do 
not  provide  for  additional  applications 
such  as  shaping  or  molding. 

The  agency  invites  comment  on  the 
desirability  of  expanding  the  coverage 
of  the  standards  in  $  §  163.150, 163.153, 
and  163.155  to  apply  not  only  to  material 
used  for  enrobing  but  also  to  the  solid  or 
semiplastic  food  that  may  be  molded  or 
deposited  in  a  specific  form  (e.g.,  chips 
or  bunnies).  Comments  should  include 
suggested  nomenclature  that  accurately 
describes  the  standardized  food  in  its 
various  forms. 

4.  Frozen  Dessert  Coatings  Standard 

A  trade  association  representing  ice 
cream  manufacturers  suggested  that  the 
revised  cacao  products  standards 
include  provisions  for  “frozen  dessert 
coatings."  It  also  suggested  that  these 
revised  standards  permit  the  use  of  safe 
and  suitable  vegetable-derived  oils,  fats, 
and  stearins  with  no  specific  limitations 
on  use  levels,  thereby  providing  for 
frozen  dessert  coatings  that  possess  a 
wide  range  of  desired  physical 
properties  acceptable  to  the  consumer. 

TTie  agency  notes  that  the  proposed 
standards  for  sweet  cocoa  and 
vegetable  fat  coating  (S  163.150),  sweet 
chocolate  and  vegetable  fat  coating 
(S  163.153),  curid  milk  chocolate  and 
vegetable  fat  coating  (S  163.155)  provide 
for  the  use  of  safe  and  suitable 
vegetable  derived  oils,  fats,  and 
stearins.  The  melting  point  restrictions 
have  also  been  tentatively  removed  in 
proposed  a  163.150, 163.153,  and 
163.155.  Thus,  fix)zen  dessert  coatings 
could  be  produced  within  the 
parameters  of  the  standards  as 
proposed.  If  the  trade  association 
believes  that  there  is  a  need  for  a 
separate  standard  for  frozen  dessert 
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coating,  FDA  suggests  that  the  trade 
association  submit  a  citizen  petition  in 
the  form  set  out  in  §  10.30,  according  to 
the  procedure  for  establishing  a  food 
standard  stated  in  §  130.5  (21  CFR 
130.5). 

5.  The  Need  to  Maintain  Standards  for 
Coatings  Made  With  Vegetable  Fat 

FDA  notes  that  the  standards  in 
S§  163.150, 163.153,  and  163.155  were 
promulgated  to  define  products  that 
resemble  chocolate  in  taste  and 
appearance  except  that  vegetable  fats 
are  added  in  lieu  of  additional  cacao  fat. 
Such  products  were  developed  to 
overcome  the  merchandizing  problems 
associated  with  the  melting  of  chocolate 
coatings  and  to  formulate  coatings  for 
specific  needs.  FDA  is  aware  that 
advances  in  the  technology  for  food  fats 
have  resulted  in  various  fat  formulations 
and  processing  techniques  that  will 
allow  the  production  of  coatings  with  a 
wide  range  of  physical  properties. 

In  the  initial  proposal  in  this 
rulemaking  (54  FR  3615  at  3618),  FDA 
stated  that  the  melting  point  restrictions 
in  §§  163.150, 163.153,  and  163.155  are 
outdated  and,  therefore,  proposed  to 
remove  them.  The  agency  also  proposed 
(54  FR  3615  at  3617)  to  provide  for  the 
optional  use  of  chocolate  liquor  in 
Section  163.150  Sweet  Cocoa  and 
Vegetable  Fat  (Other  Than  Cacao  Fat) 
Coating  and  to  redesignate  that 
standard  as  Section  163.150  Chocolate 
Flavor  Coating. 

As  discussed  above,  FDA  is  proposing 
in  this  document  to  withdraw  that 
portion^f  its  proposal  that  would  have 
designated  Section  163.150  as  Chocolate 
Flavor  Coating  and  is  tentatively 
redesignating  Section  163.150  as  Sweet 
Cocoa  and  Vegetable  Fat  Coating. 

FDA  is  also  proposing  to  expand  the 
coverage  of  §  163.155  (milk  chocolate 
and  vegetable  fat  coating)  to  include 
skim  milk  chocolate  coating  and  to 
provide  for  the  use  of  safe  and  suitable 
dairy-derived  ingredients,  bulking 
agents,  formulation  aids,  humectants, 
and  texturizers. 

The  agency  notes  that  the  desired 
range  of  physical  properties  in  the 
coatings' subject  to  these  standards  (and 
the  ability  to  achieve  those  properties)  is 
very  different  now  than  when  the 
standards  were  promulgated.  This 
change  is  reflected  by  the  relatively  high 
proportion  of  comments  that  proposed 
additional  amendments  to  the  standards 
for  chocolate  coatings  made  with 
vegetable  fat.  Many  of  these  comments 
requested  changes  in  nomenclature  or 
minimum  content  requirements  that  the 
agency  believes  are  inappropriate,  either 
within  the  context  of  a  specific  standard 
(e.g.,  eliminating  the  milkfat  requirement 


for  milk  chocolate  and  vegetable  fat 
coating)  or  for  standardized  foods 
generally.  As  previously  mentioned 
(section  II.A.8.),  FDA  believes  that  the 
standards  for  sweet  chocolate  and 
vegetable  fat  coating  (§  163.153)  and 
milk  chocolate  and  vegetable  fat  coating 
(§  163.155)  must  be  consistent  with  the 
minimum  content  requirements  of  the 
sweet  chocolate  (§  163.123)  and  milk 
chocolate  (§  163.130)  standards  on 
which  they  are  based. 

FDA  also  notes  that  CMA  maintained 
in  its  comment  that  a  wide  variety  of 
coatings  containing  vegetable  fat  and 
the  minimum  nonfat  cocoa  solids 
content  are  known  in  the  trade  as 
"chocolate  flavored”  or  “milk  chocolate 
flavored  coatings.”  The  agency  advises 
that  these  terms  refer  to 
nonstandardized  foods  and,  as  such, 
their  use  is  not  provided  for  in 
§§  163.150(c),  163.153(c),  and  163.155(c). 

Because  of  the  number  of  issues 
raised,  and  the  possibility  of  future 
rulemaking  with  respect  to  these 
standards,  FDA  believes  that  it  is 
appropriate  to  invite  comment  on 
whether  it  is  necessary  to  retain 
standards  of  identity  for  "sweet  cocoa 
and  vegetable  fat  coating,”  “sweet 
chocolate  and  vegetable  fat  coating,” 
and  “milk  chocolate  and  vegetable  fat 
coating.”  Comments  should  be  specific 
with  regard  to  which  standards  are  (or 
are  not)  necessary.  Comments  should 
provide  a  substantive  basis  for  any 
suggested  changes.  Comments  in  favor 
of  retaining  or  amending  the  standards 
for  these  compound  coatings  should 
include  suggested  nomenclature  that 
accurately  describes  the  nature  of  the 
food.  Comments  should  also  address 
how  such  changes  will  promote  honesty 
and  fair  dealing  in  the  interest  of 
consumers.  The  agency  advises  that, 
should  it  receive  comments  that  support 
substantive  changes  in  the  standards  for 
chocolate  coatings  made  with  vegetable 
fat,  these  comments  will  be  addressed  in 
a  future  rulemaking. 

6.  White  Chocolate  Standard 

A  letter  from  a  chocolate 
manufacturer  suggested  that  a  standard 
of  identity  be  established  for  “white 
chocolate,”  a  product  that  would 
contain  cocoa  butter,  milk  solids, 
butterfat,  and  sucrose.  In  support  of  the 
proposed  action,  the  firm  stated  that  the 
absence  of  a  standard  of  identity  for 
white  chocolate  has  proven  to  be  a 
limiting  factor  in  the  introduction  of  new 
products  to  meet  consumer  demand.  The 
firm  also  noted  the  likelihood  of 
consumer  confusion  over  the  ingredient 
content  of  products  commonly  referred 
to  as  “white  chocolate”  which  may  or 
may  not  contain  any  cacao  derived 


ingredients.  The  comment  observed  that, 
in  the  absence  of  a  standard  for  the 
product,  the  term  “white  chocolate” 
would  be  prohibited  under  the  present 
standards  of  identity  in  21  CFR  part  163. 
This  fact,  it  contended,  has  proven  to  be 
a  deterrent  to  companies  developing  and 
marketing  the  product.  When  such 
products  have  been  introduced,  the 
companies  have  been  forced  to  use 
fanciful  names  to  avoid  the  labeling 
constraints  in  the  standards. 

FDA  recognizes  the  dilemma  faced  by 
manufacturers  of  confections  made  from 
cacao  fat,  milk  solids,  sucrose,  and  other 
ingredients,  but  with  no  nonfat  cacao 
solids,  which  may  be  labeled  in  other 
countries  as  “white  chocolate.” 

However,  this  matter  is  outside  the 
scope  of  this  tentative  final  rule  and 
represents  a  new  and  separate  action. 
The  agency  suggests  that  the 
manufacturer  submit  a  citizen  petition  in 
the  form  set  out  in  §  10.30  according  to 
the  procedure  for  establishing  a  food 
standard  in  §  130.5.  FDA  notes  that  the 
comment  contained  language  for  the 
proposed  standard. 

The  agency  also  advises  that  it  has 
granted  a  temporary  permit  (56  FR 
46798,  September  16, 1991)  to  allow 
market  testing  of  two  white  chocolate 
confections.  These  products  deviate 
from  standardized  chocolate  products  in 
that  they  are  prepared  without  the 
nonfat  components  of  the  ground  cacao 
nibs  but  contain  the  fat  (cacao  butter) 
expressed  from  the  nibs. 

7.  Ingredient  Labeling 

FDA  proposed  in  this  rulemaking  to 
require  label  declaration  of  all  optional 
ingredients  used  in  cacao  products. 
There  were  no  objections  to  this 
proposal.  Subsequently,  in  response  to 
the  statutory  changes  enacted  in  the 
Nutrition  Labeling  and  Education  Act  of 
1990  (the  1990  amendments),  FDA  issued 
a  proposal  in  the  Federal  Register  of 
June  21, 1991  (56  FR  28592),  that  would 
require  label  declaration  of  all 
ingredients  used  in  standardized  foods, 
including  cacao  products.  This  proposal 
supersedes  the  January  25, 1989, 
proposal  with  respect  to  ingredient 
labeling  of  cacao  products.  Therefore, 
FDA  is  not  taking  any  action  on 
ingredient  labeling  for  cacao  products  in 
this  rulemaking. 

The  June  21, 1991,  proposal  was 
issued,  in  part,  to  implement  the 
provisions  in  section  7  of  the  1990 
amendments,  which  pertain  to 
ingredient  labeling.  Section  7(1) 
removed  the  portion  of  section  403(i)  of 
the  act  that  excluded  mandatory 
ingredients  and  certain  optional 
ingredients  used  in  standardized  foods 
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from  tlie  requirement  for  label 
declaration.  Thus,  FDA  proposed  to 
amend  part  130  to  require  label 
declaration  of  all  ingredients  of 
standardized  foods.  In  addition.  FDA 
proposed  to  amend  each  of  the 
applicable  cacao  product  standards  by 
either  changing  the  existing  language  for 
label  declaration  of  ingredients,  or  by 
adding  a  new  paragraph,  to  require  that 
each  of  the  ingredients  used  in  the  food 
be  declared  on  the  label  in  accordance 
with  the  applicable  sections  of  parts  101 
and  130.  Any  comments  concerning 
label  declaration  of  ingredients  in  cacao 
products  received  in  response  to  the 
ingredient  labeling  proposal  will  be 
considered  within  the  context  of  that 
rulemaking. 

The  June  21. 1991,  ingredient  labaeling 
proposal  was  based  on  the  existing  a 
cacao  products  standards.  FDA  will 
make  any  necessary  editorial  changes 
(e.g.,  in  response  to  paragraph 
redesignations)  in  the  hnal  rule  on 
ingredient  labeling.  The  agency  expects 
that  the  final  rule  based  on  this  tentative 
final  rule  will  be  issued  before  the  final 
rule  on  the  ingredient  labeling  proposal. 

In  the  Federal  Register  of  November 
27, 1991  (56  FR  60877),  the  agency 
announced  changes  in  the  statutory 
effective  date  of  the  mandatory 
ingredient  labeling  provisions  for 
standardized  foods,  including  cacao 
products.  A  technical  amendment  to  the 
1990  amendments  was  enacted  on 
August  17, 1991,  to  delay  the  effective 
date  of  the  new  ingredient  labeling 
requirements.  This  amendment  provides 
that  labels  that  were  printed  before  July 
1, 1991,  and  attached  to  food  before  May 
8, 1993,  will  not  be  subject  to  the 
mandatory  ingredient  labeling 
requirements  of  section  7(1)  of  the  1990 
amendments.  In  other  words,  any  cacao 
products  bearing  labels  printed  before 
July  1, 1991  (and  attached  before  May  8, 
1993),  need  only  comply  with  the 
ingredient  labeling  requirements  in  the 
existing  standards  of  identity.  The 
technic^  amendment  further  provides 
that  labels  printed  after  July  1, 1991,  and 
attached  to  food  before  May  8, 1993,  are 
in  compliance  with  law  if  they  conform 
to  the  requirements  of  the  June  21, 1991, 
ingredient  labeling  proposal  or  with 
section  7(1)  of  the  1990  amendments. 
Labels  attached  to  food  after  May  8, 

1993,  will  be  subject  to  section  7(1)  of 
the  1990  amendments. 

8.  Lowfat  Cocoa 

In  response  to  the  1990  amendment, 
FDA  published  a  proposed  rule  (56  FR 
60478,  November  27, 1991)  that  would 
define  nutrient  content  claims  for  the 
fat,  fatty  acid,  and  cholesterol  content  of 
foods.  In  that  document,  FDA  proimsed 


that  the  term  “lowfat"  may  be  used  to 
describe  a  food  that  contains  3  grams  (g) 
or  less  fat  per  serving  and  3  g  or  less  fat 
per  100  g  food.  The  standard  of  identity 
for  lowfat  cocoa  (S  163.114)  states  that 
the  product  contains  less  than  10 
percent  by  weight  of  cacao  fat.  Thus,  if 
the  November  27, 1991  proposal  is 
finalized  as  proposed,  the  standard  for 
lowfat  cocoa  (§  163.114)  would  not  be 
consistent  with  the  nutrient  content 
claims  regulations  and  coiild  contribute 
to  consumer  confusion  about  the 
meaning  of  the  term  “lowfat" 

Section  403(r)(5)(C)  of  the  act  which 
was  added  by  Ae  1990  amendments, 
specifies  that  nutrient  content  claims 
required  by  a  standard  of  identity  do  not 
have  to  be  defined  by  regulation  or 
comply  with  the  definitions  that  FDA 
does  adopt.  However,  the  agency 
believes  that  inconsistent  use  of  the 
same  term  (e.g.,  lowfat)  on  various 
product  could  mislead  and  confuse 
consumers.  Thus,  the  agency  is 
compelled  to  strive  for  consistency  in 
the  use  of  nutrient  content  claims  and 
intends  to  address  their  use  in  those 
standards  that  are  being  amended  or 
updated. 

FDA  believes  that  it  would  be 
inappropriate  to  amend  the  standard  for 
lowfat  cocoa  in  §  163.114  before  final 
regulations  for  nutrient  content  claims' 
are  established.  However,  if  the  nutrient 
content  claims  proposals  are  finalized 
as  proposed,  FDA  may  initiate 
rulemaking  to  revise  either  the 
nomenclature  for  lowfat  cocoa  or  the 
cacao  fat  content  for  the  food  so  as  to 
conform  to  the  requirements  of  the 
nutrient  content  claims  regulations.  FDA 
invites  comment  on  alternative  names 
for  lowfat  cocoa  in  $  163.114.  The 
agency  also  invites  comment  on  the 
need  to  retain  the  existing  cacao  fat 
content  requirement  versus  establishing 
new  requirements  (e.g.,  3  percent  cacao 
fat  as  the  maximum  cacao  fat  content  in 
lowfat  cocoa). 

The  standard  of  identity  for  breakfast 
cocoa  (§  163.112)  states  that  the  product 
contains  not  less  than  22  percent  by 
weight  of  cacao  fat.  The  standard  for 
cocoa  (S  163.113)  states  that  the  product 
contains  less  than  22  percent  but  not 
less  than  10  percent  by  weight  of  cacao 
fat.  The  standards  also  provide  for  the 
use  of  “high  fat  cocoa"  and  “medium  fat 
cocoa"  as  alternative  names  for 
breakfast  cocoa  and  cocoa,  respectively. 
The  agency  advises  that  it  proposed  (56 
FR  60421,  November  27, 1991)  that  the 
taerm  “high"  could  be  used  to 
emphasize  the  presence  of  a  certain 
nutrient  when  a  food  contains  20 
percent  or  more  of  the  Reference  Daily 
Intake  or  Daily  Reference  Value  for  that 


nutrient.  FDA  believes  that  the  use  of 
the  term  “high"  provides  an  opportunity 
to  call  attention  to  the  positive  aspects 
of  the  nutrient  content  of  a  food  and  to 
aid  consumers  in  planning  more 
healthful  diets.  The  agency  did  not 
consider  the  need  to  provide  for  the  use 
of  the  term  “high"  to  describe  fat 
content.  In  addition,  FDA  has  not 
provided  for  the  use  of  the  term 
“medium"  to  describe  nutrient  content. 

FDA  believes  it  would  be 
inappropriate  to  amend  the  cocoa 
standards  in  §  §  163.112, 163.113,  and 
163.114  before  final  regulations  for 
nutrient  content  claims  are  established. 
However,  if  the  nutrient  content  claims 
proposals  are  finalized  as  proposd,  FDA 
may  initiate  rulemaking  to  revise  the 
nomenclature  or  cacao  fat  content 
requirements,  or  both,  for  standardized 
cocoas  to  conform  to  the  requirements 
of  the  new  regulations. 

FDA  invites  comment  on:  (1)  The  need 
to  retain  “high  fat  cocoa"  and  “medium 
fat  cocoa”  as  alternative  names  for 
breadfast  cocoa  and  cocoa  in  §  §  163.112 
and  163.113,  respectively;  (2)  the  need  to 
maintain  three  separate  standards  for 
cocoa  products;  (3)  the  need  to  retain  the 
existing  cacao  fat  content  requirements 
versus  establishing  new  requirements, 
such  as,  3  percent  cacao  fat  as  the 
maximum  cacao  fat  content  requirement 
in  lowfat  cocoa. 

III.  Economic  Impact 

Because  this  proceeding  no  longer 
involves  formal  rulemaking,  the  agency 
has  conducted  an  economic  assessment 
according  to  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act  (Pub.  L 
96-354,  5  U.S.C.  601).  Executive  Order 
12291  compels  Federal  agencies  to  use 
cost-benefit  analysis  as  a  component  of 
decisionmaking.  The  Regulatory 
Flexibility  Act  requires  regulatory  relief 
for  small  businesses  where  feasible. 
Because  no  marginal  costs  are  expected 
to  be  incurred,  the  agency  finds  that  this 
tentative  final  rule  is  not  a  major  rule  as 
defined  by  Executive  Order  12291.  In 
accordance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  in  the 
proposal,  FDA  announced  its  tentative 
determination  that  this  action  will  not 
have  a  significant  adverse  impact  on  a 
substantial  number  of  small  businesses. 
The  agency  did  not  receive  any 
comments  on  this  tentative 
determination. 

The  costs  arising  from  this  regulation 
are  the  economic  opportunity  costs 
arising  from  separate  decisions  that  the 
agency  must  make.  One  option  would  be 
no  action,  which  would  mean  that 
manufacturers  of  cacao  products  would 
continue  to  produce  products  that 
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conform  to  the  existing  standards, 
regardless  of  the  availability  of  new 
ingredients  or  technologies.  The  second 
option  would  be  to  eliminate  all  cacao 
product  standards  which  is  not 
practicable  at  this  time.  The  cacao 
standards  have  provided  a  benchmark 
of  quality  which  has  historically  served 
industry  and  consumers.  Additionally, 
under  existing  Federal  laws  (the  1990 
amendments),  removal  of  Federal  food 
standards  would  allow  each  State  to 
establish  their  own  food  standards 
which  could  inhibit  interstate  trade.  The 
third  option,  amending  the  cacao 
products  standards  as  proposed,  would 
increase  flexibility  and  allow  for 
innovation. 

The  benebts  of  this  regulation  are  to 
allow  manufacturers  to  take  advantage 
of  new  ingredients  and  technologies  and 
to  develop  a  wider  variety  of  cacao 
products  with  a  broad  range  of  physical 
characteristics.  Consumers  will  benefit 
from  increased  product  choices  and, 
potentially,  lower  manufacturing  costs, 
increased  flexibility  (e.g.,  providing  for 
functional  group  designations  rather 
than  specifically  listing  ingredients  in 
the  standards)  also  reduces  the  costs 
associated  with  updating  the  standards 
to  keep  current  with  technology. 

Because  firms  will  not  be  required  to 
change  existing  labels,  FDA  finds  that 
there  are  no  marginal  costs  of  this 
regulation.  This  action  is  also  expected 
to  facilitate  international  trade  by 
providing  for  products  with  a  wider 
range  of  desired  characteristics  and  by 
making  the  standards  more  consistent 
with  the  Codex  International  Standards 
for  Chocolate  and  for  Cocoa  Powders 
(Cocoas)  and  Dry  Cocoa — Sugar 
Mixtures. 

IV.  Environmental  Impact 

As  stated  in  the  January  25. 1989, 
proposal,  the  agency  has  determined 
under  21  CFR  25.24(b)(1)  that  this  action 
is  of  a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required.  FDA  has  not  received  any 
new  information  or  comments  that 
would  alter  its  previous  determination. 

V.  Request  for  Comments 

Interested  persons  may,  on  or  before 
July  6, 1992,  submit  to  the  Dockets 
Management  Branch  (address  above)  ' 
written  comments  regarding  section  II.A. 
of  this  tentative  final  rule,  and  by 
August  4, 1992,  written  comments  on 
section  II.B.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 


docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 

Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  163 

Cacao  products.  Food  grades  and 
standards.  Incorporation  by  reference. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  it  is  proposed  that  21 
CFR  part  163  be  revised  to  read  as 
follows: 

PART  163— CACAO  PRODUCTS 

Subpart  A— General  Provisions 

Sec. 

163.5  Methods  of  analysis. 

Subpart  B — Requirements  for  Specific 
Standardized  Cacao  Products 

163.110  Cacao  nibs. 

163.111  Chocolate  liquor. 

163.112  Breakfast  cocoa. 

163.113  Cocoa. 

163.114  Lowfat  cocoa. 

163.117  Cocoa  with  dioctyl  sodium 
sulfosuccinate  for  manufacturing. 

163.123  Sweet  chocolate. 

163.130  Milk  chocolate. 

163.135  Buttermilk  chocolate. 

163.140  Skim  milk  chocolate. 

163.145  Mixed  dairy  product  chocolates. 
163.150  Sweet  cocoa  and  vegetable  fat 
coating. 

163.153  Sweet  chocolate  and  vegetable  fat 
coating. 

163.155  Milk  chocolate  and  vegetable  fat 
coating. 

Authority:  Secs.  201,  301, 401, 403, 403A, 

409,  701,  706  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331,  341,  343,  348, 
371,  376). 

Subpart  A— General  Provisions 

§  163.5  Methods  of  analysis. 

Shell  and  cacao  fat  content  in  cacao 
products  shall  be  determined  by  the 
following  methods  of  analysis, 
prescribed  in  “Official  Methods  of 
Analysis  of  the  Association  of  Official 
Analytical  Chemists,”  which  are 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  the 
Association  of  Official  Analytical 
Chemists,  2200  Wilson  Blvd.,  suite  400, 
Arlington,  VA  22201-3301,  or  may  be 
examined  at  the  Office  of  the  Federal 
Register,  1100  L  St.  NW.,  Washington, 
DC. 

(a)  Shell  content — 12th  ed.  (1975), 
sections  13.010-13.014,  under  the 
heading  “Shell  in  Cacao  Nibs — Official 
Final  Action,"  pp.  208-210. 


(b)  Fat  content — 15th  ed.  (1990), 
methods  963.15,  under  the  heading  “Fat 
in  Cacao  Products — Soxhlet  Extraction 
Method — Final  Action,  1973,"  pp.  770- 
771. 

Subpart  B— Requirements  for  Specific 
Standardized  Cacao  Products 

§  163.110  Cacao  nibs. 

(a)  Description,  (a)  Cacao  nibs  is  the 
food  prepared  by  removing  the  shell 
from  cured,  cleaned,  dried,  and  cracked 
cacao  beans.  The  cacao  shell  content  is 
not  more  than  1.75  percent  by  weight, 
calculated  on  an  alkali-free  basis,  as 
determined  by  the  method  prescribed  in 
§  163.5(a). 

(2)  The  cacao  nibs,  or  the  cacao  beans 
from  which  they  are  prepared,  may  be 
processed  by  heating  with  one  or  more 
of  the  optional  alkali  ingredients 
specified  in  paragraph  (b)(1)  of  this 
section. 

(3)  The  cacao  nibs,  or  the  cacao  beans 
from  which  they  are  prepared,  as 
appropriate,  may  be  further  processed 
with  one  or  more  of  the  optional 
neutralizing  agents  specified  in 
paragraph  (b)(2)  of  this  section. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Alkali  ingredients.  Ammonium, 
potassium,  or  sodium  bicarbonate, 
carbonate,  or  hydroxide,  or  magnesium 
carbonate  or  oxide,  added  as  such,  or  in 
aqueous  solution.  For  each  100  parts  by 
weight  of  cacao  nibs,  used  as  such,  or 
before  shelling  from  the  cacao  beans, 
the  total  quantity  of  alkali  ingredients 
used  is  not  greater  in  neutralizing  value 
(calcualted  form  the  respective 
combined  weights  of  the  alkali 
ingredients  used)  than  the  neutralizing 
value  of  3  parts  by  weight  of  anhydrous 
potassium  carbonate. 

(2)  Neutralizing  agents.  Phosphoric 
acid,  citric  acid,  and  Z,-tartaric  acid, 
added  as  such,  or  in  aqueous  solution. 
For  each  100  parts  by  weight  of  cacao 
nibs,  used  as  such,  or  before  shelling 
from  the  cacao  benas,  the  total  quantity 
of  phosphoric  acid  used  is  not  greater 
than  0.5  parts  by  weight,  expressed  as 
P2O5.  The  total  amount,  singly  or  in 
combination,  of  citric  acid  and  Z,-tartaric 
acid  is  not  greater  than  1.0  part  by 
weight. 

(c)  Nomenclature.  The  name  of  the 
food  is  “cacao  nibs”,  “cocoa  nibs”,  or 
“cracked  cocoa”. 

(1)  When  the  cacao  nibs,  or  the  cacao 
beans  from  which  they  are  prepared,  are 
processed  with  alkali  ingredients 
specified  in  paragraph  (b)(1)  of  this 
section,  the  name  of  the  food  shall  be 
accompanied  by  the  statement 
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“Processed  with  alkali”  or  “Processed 

- ",  the  blank  being  filled  in  with  the 

common  or  usual  name  of  the  specific 
alkali  ingredient  used  in  the  food. 

(2)  When  the  cacao  nibs,  or  the  cacao 
beans  from  which  they  are  parpared,  are 
processed  with  neutralizing  agents 
specified  in  paragraph  (b](2]  of  this 
section,  the  name  of  the  food  shall  be 
accompanied  by  the  statement 
“Processed  with  neutralizing  agent”  or 

“Processed  with _ ”,  the  blank  being 

niled  in  with  the  common  or  usual  name 
of  the  speciHc  neutralizing  agent  used  in 
the  food. 

(3)  Whenever  the  name  of  the  food 
appears  on  the  label  so  conspicuously 
as  to  be  easily  seen  under  customary 
conditions  of  purchase,  the  statements 
prescribed  in  paragraphs  (c)(1)  and 
(c)(2)  of  this  section  shall  precede  or 
follow  the  name  without  intervening 
printed  or  graphic  matter. 

§  163.11 1  Chocolate  liquor. 

(a)  Description.  (1)  Chocolate  liquor  is 
the  solid  or  semiplastic  food  prepared 
by  finely  grinding  cacao  nibs.  The  fat 
content  of  the  food  may  be  adjusted  by 
adding  one  or  more  of  the  optional 
ingredients  specified  in  paragraph  (b)(1) 
of  this  section  to  the  cacao  nibs. 
Chocolate  liquor  contains  not  less  than 
50  percent  nor  more  than  60  percent  by 
weight  of  cacao  fat  as  determined  by  the 
method  prescribed  in  S  163.5(b). 

(2)  Optional  alkali  ingredients 
specified  in  paragraph  (b)(2)  of  this 
section  may  be  used  as  such  in  the 
preparation  of  chocolate  liquor  under 
the  conditions  and  limitations  specified 
in  S  163.110(b)(1). 

(3)  Optional  neutralizing  agents 
specified  in  p^graph  (b)(3)  of  this 
section  may  be  used  as  such  in  the 
preparation  of  the  chocolate  liquor 
under  the  conditions  and  limitations 
specified  in  §  163.110(b)(2). 

(4)  Chocolate  liquor  may  be  spiced, 
flavored,  or  seasoned  with  one  or  more 
of  the  ingredients  listed  in  paragraph 

(b)(4),  (b)(5),  and  (b)(6)  of  this  section. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Cacao  fat  and  cocoas  (breakfast 
cocoa,  cocoa,  or  lowfat  cocoa); 

(2)  Alkali  ingredients — ^Ammonium, 
potassium,  or  sodium  bicarbonate, 
carbonate,  or  hydroxide,  or  magnesium 
carbonate  or  oxide,  added  as  such,  or  in 
aqueous  solution; 

(3)  Neutralizing  agents — ^Phosph^ic 
acid,  citric  acid,  and  I-tartaric  acid, 
added  as  such  or  in  aqueous  solution; 

(4)  Spices,  natural  and  artificial 
flavorings,  gound  whole  nut  meats, 
groimd  cofiee,  dried  malted  cereal 
extract,  and  other  seasonings  that  do 


not  either  singularly  or  in  combination 
impart  a  flavor  that  imitates  the  flavor 
of  chocolate,  milk,  or  butter; 

(5)  Butter  or  milkfat;  or 

(6)  Salt 

(c)  Nomenclature.  The  name  of  the 
food  is  “chocolate  liquor”,  “chocolate”, 
“unsweetened  chocolate”,  “bitter 
chocolate”,  “baking  chocolate”, 

“cooking  chocolate”,  “chocolate 
coating”,  or  “unsweetened  chocolate 
coating”. 

(1)  When  any  optional  alkali 
ingredient  specified  in  paragraph  (b)(2) 
of  this  section  is  used,  including  those 
used  in  the  preparation  of  the  cacao  nibs 
and  cocoas  from  which  the  chocolate 
liquor  was  prepared,  the  name  of  the 
food  shall  be  accompanied  by  the 
statement  “Processed  with  aUcali”  or 

“Processed  with _ ”,  the  blank  being 

filled  in  with  the  common  or  usual  name 
of  the  specific  alkali  ingredient  used  in 
the  food. 

(2)  When  any  optional  neutralizing 
agent  specified  in  paragraph  (b)(3)  of 
this  section  is  used,  inclu<fing  those  used 
in  the  preparation  of  the  cacao  nibs  and 
cocoas  from  which  the  chocolate  liquor 
was  prepared,  the  name  of  the  food  shall 
be  accompanied  by  the  statement 
“Processed  with  neutralizing  agent”  or 

“Processed  with _ ”,  the  bla^  being 

filled  in  with  the  common  or  usual  name 
of  the  specific  neutralizing  ingredient 
used  in  the  food. 

(3)  When  one  or  more  Spices, 
flavorings,  or  seasonings  specified  in 
paragraphs  (b)(4)  and  (b)(5)  of  this 
section  is  used  in  the  chocolate  liquor, 
the  label  shall  bear  an  appropriate 
statement,  e.g.,  "spice  added”,  "Flavored 

with _ ”,  “Seasoned  with - ",  or 

“With _ added”,  the  blank  being 

filled  in  with  the  common  or  usual  name 
of  the  spice,  flavoring,  or  seasoning 
used,  in  accordance  with  §  101.22  of  this 
chapter. 

(4)  When  two  or  more  of  the 
statements  set  forth  in  this  paragraph 
are  required,  such  statements  may  be 
combined  in  a  manner  that  is 
appropriate,  but  not  misleading. 

(5)  Whenever  the  name  of  the  food 
appears  on  the  label  so  conspicuously 
as  to  be  easily  seen  under  customary 
conditions  of  purchase,  the  statements 
prescribed  in  this  section,  showing 
optional  ingredients  used,  shall  precede 
or  follow  the  name  without  intervening 
printed  or  graphic  matter. 

§  163.112  Breakfast  cocoa. 

(a)  Description.  (1)  Breakfast  cocoa  is 
the  food  prepared  by  pulverizing  the 
material  remaining  after  part  of  the 
cocoa  fat  has  been  removed  from  cocao 
nibs.  Breakfast  cocoa  contains  not  less 
than  22  percent  by  weight  of  cacao  fat 
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as  determined  by  the  method  prescribed 
in  S  163.5(b). 

(2)  Optional  alkali  ingredients 
specified  in  paragraph  (b)(1)  of  this 
section  may  be  used  as  such  in  the 
preparation  of  breakfast  cocoa  under 
the  conditions  and  limitations  specified 
in  §  163.110(b)(1). 

(3)  Optional  neutralizing  agents 
specified  in  paragraph  (b)(2)  of  this 
section  may  be  used  as  such  in  the 
preparation  of  the  breakfast  cocoa 
under  the  conditions  and  limitations 
specified  in  §  163.110(b)(2). 

(4)  Braeakfast  cocoa  may  be  spiced, 
flavored,  or  seasoned  with  one  or  more 
of  the  ingredients  listed  in  paragraphs 
(b)(3)  and  (b)(4)  of  this  section. 

(b)  Optional  ingredients.  The 
foUowing  safe  and  suitable  ingredients 
may  be  used: 

(1)  Alkali  ingredients — Anunonium, 
potassium,  or  sodium  bicarbonate, 
carbonate,  or  hydroxide,  or  magnesium 
carbonate  or  oxide,  used  as  such  or  in 
aqueous  solution; 

(2)  Neutralizing  agents — ^Phosphoric 
acid,  citric  acid,  and  L-tartaric  acid, 
used  as  such  or  in  aqueous  solution; 

(3)  Spices,  natural  and  artificial 
flavorings,  and  other  seasonings  that  do 
not  either  singularly  or  in  combination 
impart  a  flavor  that  imitates  the  flavor 
of  chocolate,  milk,  or  butter;  or 

(4)  Salt. 

(c)  Nomenclature.  The  name  of  the 
food  is  “breakfast  cocoa",  or  “high  fat 
cocoa”. 

(1)  When  any  optional  alkali 
ingredient  specified  in  paragraph  (b)(1) 
of  this  section  is  used,  including  those 
used  in  the  preparation  of  the  cacao  nibs 
fi^m  which  the  breakfast  cocoa  was 
prepared,  the  name  of  the  food  shall  be 
accompained  by  the  statement 
“Processed  with  alkali”  or  “Processed 

with _ ”,  the  blank  being  filled  in  with 

the  common  or  usual  name  of  the 
specific  alkali  ingredient  used  in  the 
food. 

(2)  When  any  optional  neutralizing 
agent  specified  in  paragraph  (b)(2)  of 
this  section  is  used,  including  those  used 
in  the  preparation  of  the  cacao  nibs  from 
which  the  breakfast  cocoa  was 
prepared,  the  name  of  the  food  shall  be 
accompained  by  the  statement 
“Processed  with  neutralizing  agent”  or 

“Processed  with _ ",  the  bla^  being 

filled  in  with  the  common  or  usual  name 
of  the  specific  neutralizing  agent  used  in 
^e  food. 

(3)  When  one  or  more  of  the  spices, 

flavorings,  or  seasonings  specified  in 
paragraph  (b)(3)  of  this  section  is  used 
in  the  breakfast  cocoa,  the  label  shall 
bear  an  appropriate  statement,  e.g., 
“Spice  added”,  “Flavored  with - ",  or 
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"With _ added",  the  blank  being 

niled  in  with  the  common  or  usual  name 
of  the  spice,  flavoring,  or  seasoning 
used,  in  accordance  with  §  101.22  of  this 
chapter. 

(4)  When  two  or  more  of  the 
statements  set  forth  in  this  paragraph 
are  required,  such  statements  may  be 
combined  in  a  manner  that  is 
appropriate,  but  not  misleading. 

(5)  Whenever  the  name  of  the  food 
appears  on  the  label  so  conspicuously 
as  to  be  easily  seen  under  customary 
conditions  of  purchase,  the  statements 
prescribed  in  this  paragraph  showing 
optional  ingredients  used  shall  precede 
or  follow  the  name  without  intervening 
printed  or  graphic  matter. 

§163.113  Cocoa. 

(a)  Description.  Cocoa  is  the  food  that 
conforms  to  the  deHnition  and  standard 
of  identity,  and  is  subject  to  the 
requirements  for  label  declaration  of 
ingredients  for  breakfast  cocoa  in 

§  163.112,  except  that  the  cacao  fat 
content  is  less  than  22  percent,  but  not 
less  than  10  percent  by  weight,  as 
determined  by  the  method  prescribed  in 
§  163.5(b). 

(b)  Nomenclature.  The  name  of  the 
food  in  “cocoa”  or  “medium  fat  cocoa”. 

§163.114  Lowfat  cocoa. 

(a)  Description.  Lowfat  cocoa  is  the 
food  that  conforms  to  the  definition  and 
standard  of  identity,  and  is  subject  to 
the  requirements  for  label  declaration  of 
ingredients  for  breakfast  cocoa  in 

§  163.112,  except  that  the  cacao  fat 
content  is  less  than  10  percent  by 
weight,  as  determined  by  the  method 
prescribed  in  §  163.5(b), 

(b)  Nomenclature.  The  name  of  the 
food  is  "lowfat  cocoa”. 

§  163.117  Cocoa  with  dioctyl  sodium 
auHosuccinate  for  manufacturing. 

(a)  Description.  Cocoa  with  dioctyl 
sodium  sulfosuccinate  for  manufacturing 
is  the  food  additive  complying  with  the 
provisions  precribed  in  §  172.520  of  this 
chapter.  It  conforms  to  the  debnition 
and  standard  of  identity  for  breadkfast 
cocoa  in  §  163.112,  or  for  cocoa  in 

§  163.113,  or  for  lowfat  cocoa  in 
§  163.114,  except  that  the  food  additive 
contains  dioctyl  sodium  sulfosuccinate 
(complying  with  the  requirements  of 
§  172.810  of  this  chapter,  including  the 
limit  of  not  more  than  0.4  percent  by 
weight  of  the  finished  food  additive). 

(b)  Nomenclature.  The  name  of  the 
food  additive  is  “cocoa  with  dioctyl 
sodium  sulfosuccinate  for 
manufacturing"  to  which  is  added  any 
modifier  of  the  word  “cocoa”  required 
by  the  definition  and  standard  of 
identity  to  which  the  food  additive 


otherwise  conforms.  When  the  food 
additive  is  used  in  a  fabricated  food,  the 
phrase  “for  manufacturing"  may  be 
omitted  from  any  declaration  of 
ingredients  required  under  §  101.4  of  this 
chapter. 

163.123  Sweet  chocolate. 

(a)  Description.  (1)  Sweet  chocolate  is 
the  solid  or  semiplastic  food  prepared 
by  intimately  mixing  and  grinding 
chocolate  liquor  with  one  or  more 
optional  nutritive  carbohydrate 
sweeteners,  and  may  contain  one  or 
more  of  the  other  optional  ingredients 
specified  in  paragraph  (b)  of  this 
section. 

(2)  Sweet  chocolate  contains  not  less 
than  15  percent  by  weight  of  chocolate 
liquor  complying  with  the  requirements 
of  §  163.111,  as  calculated  by  subtracting 
from  the  weight  of  the  chocolate  liquor 
used  the  weight  of  the  cacao  fat  therein 
and  the  weights  therein  of  any  alkali, 
neutralizing,  and  seasoning  ingredients, 
and  multiplying  the  remainder  by  2.2, 
dividing  the  result  by  the  weight  of  the 
finished  sweet  chocolate,  and 
multiplying  the  quotient  by  100.  The 
fmsished  sweet  chocolate,  contains  less 
than  12  percent  by  weight  of  total  milk 
solids. 

(3)  Semisweet  chocolate  or 
bittersweet  chocolate  is  sweet  chocolate 
that  contains  not  less  than  35  percent  by 
weight  of  chocolate  liquor  complying 
with  the  requirements  of  §  163.111  and 
calculated  in  the  same  manner  as  set 
forth  in  paragraph  (a)(2)  of  this  section. 

(4)  Cacao  fat  is  determined  by  the 
method  prescribed  in  §  163.5(b). 

Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Cacao  fat; 

(2)  Nutritive  carbohydrate  sweeteners; 

(3)  Spices,  natural  and  artificial 
flavorings,  ground  whole  nut  meats, 
ground  coffee,  dried  malted  cereal 
extract,  salt,  and  other  seasoning  that  do 
not  either  singularly  or  in  combination 
impart  a  flavor  that  imitates  the  flavor 
of  chocolate,  milk,  or  butter, 

(4)  Dairy  ingredients: 

(i)  Cream,  milkfat,  butter, 

(ii)  Milk,  concentrated  milk,  evaported 
milk,  sweetened  condensed  milk,  dried 
milk; 

(iii)  Skim  milk,  concentrated  skim 
milk,  evaporated  skim  milk,  sweetened 
condensed  skim  milk,  nonfat  dry  milk; 

(iv)  Concentrated  buttermilk,  dried 
buttermilk;  and 

■  (v)  Malted  milk;  or 

(5)  Emulsifying  agents,  used  singly  or 
in  combination,  the  total  amount  of 
which  does  not  exceed  1.0  percent  by 
weight. 


(c)  Nomenclature.  The  name  of  the 
food  is  “sweet  chocolate",  "sweet 
chocolate  coating”,  "semisweet 
chocolate”,  “semisweet  chocolate 
coating”,  "bittersweet  chocolate",  or 
“bittersweet  chocolate  coating”,  as 
appropriate. 

(1)  When  optional  alkalizing 
ingredients  are  used  in  the  preparation 
of  the  chocolate  liquor  or  the  cacao  nibs 
from  which  the  chocolate  was  prepared, 
the  label  shall  bear  the  statement 
"Processed  with  alkali”  or  "Processed 

with _ ”,  the  blank  being  filled  in 

with  the  common  or  usual  name  of  the 
specific  alkali  ingredient  used  in  the 
food.  • 

(2)  When  optional  neutralizing  agents 
are  used  in  the  preparation  of  the 
chocolate  liquor  or  the  cacao  nibs  from 
which  the  chocolate  was  prepared,  the 
label  shall  bear  the  statement 
“Processed  with  neutralizing  agents”  or 

“Processed  with _ .”,  the  blank 

being  filled  in  with  the  common  or  usual 
name  or  usual  name  of  the  specific 
neutralizing  agency  used  in  the  food. 

(3)  When  one  or  more  of  the  spices, 
flavorings,  or  seasonings  specified  in 
paragraph  (b)(3)  of  this  section  is  used 
in  the  breadkfast  cocoa,  the  label  shall 
bear  an  appropriate  statement,  e.g., 

“Spice  added,”  “Flavored  with - ”, 

or  “With _ added”,  the  blank  being 

filled  in  with  the  common  or  usual  name 
of  the  spice,  flavoring,  or  seasoning 
used,  in  accordance  with  §  101.22  of  this 
chapter. 

,  (4)  When  two  or  more  of  the 
statements  set  forth  in  this  paragraph 
are  required,  such  statements  may  be 
combined  in  a  manner  that  is 
appropriate,  but  not  misleading. 

(5)  Whenever  the  name  of  the  food 
appears  on  the  label  so  conspicuously 
as  to  be  easily  seen  under  customary 
conditions  of  purchase,  the  statements 
prescribed  in  this  paragraph  showing 
optional  ingredients  used  shall  precede 
or  follow  such  name  without  intervening 
printed  or  graphic  matter. 

§  163.130  MUk  chocolate. 

(a)  Description.  (1)  Milk  chocolate  is 
the  solid  or  semiplastic  food  prepared 
by  intimately  mixing  and  grinding 
chocolate  liquor  with  one  or  more  of  the 
optional  dairy  ingredients  and  one  or 
more  optional  nutritive  carbohydrate 
sweeteners,  and  may  contain  one  or 
more  of  the  other  optional  ingredients 
specified  in  paragraph  (b)  of  this 
section. 

(2)  Milk  chocolate  contains  not  less 
than  10  percent  by  vireight  of  chocolate 
liquor  complying  with  the  requirements 
of  §  163.111  as  calculated  by  subtracting 
from  the  weight  of  the  chocolate  liquor 
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used  the  weight  of  cacao  fat  therein  and 
the  weights  of  alkali,  neutralizing  and 
seasoning  ingredients,  multiplying  the 
remainder  by  2.2,  dividing  the  result  by 
the  weight  of  the  finished  milk 
chocolate,  and  multiplying  the  quotient 
by  100.  The  finished  milk  chocolate 
contains  not  less  than  3.39  percent  by 
weight  of  milkfat  and  not  less  than  12 
percent  by  weight  of  total  milk  solids. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Cacao  fat; 

(2)  Nutritive  carbohydrate  sweeteners; 

(3)  Spices,  natural  and  artifical 
flavorings,  ground  whole  nut  meats, 
ground  coffee,  dried  malted  cereal 
extract,  salt,  and  other  seasonings  that 
do  not  either  singularly  or  in 
combination  impart  a  flavor  that 
imitates  the  flavor  of  chocolate,  milk,  or 
butter, 

(4)  Dairy  ingredients: 

(i)  Cream,  milkfat,  butter; 

(ii)  Milk,  concentrated  milk, 
evaporated  milk,  sweetened  condensed 
milk,  dried  milk;  and 

(iii)  Skim  milk,  concentrated  skim 
milk,  evaporated  skim  milk,  sweetened 
condensed  skim  milk,  nonfat  dry  milk; 
or 

(5)  Emulsifying  agents,  used  singly  or 
in  combination,  the  total  amount  of 
which  does  not  exceed  1.0  percent  by 
weight. 

(c)  Nomenclature.  The  name  of  the 
food  is  “milk  chocolate”  or  “milk 
chocolate  coating”. 

(1)  When  optional  alkali  ingredients 
are  used  in  the  preparation  of  the 
chocolate  liquor  or  the  cacao  nibs  from 
which  the  milk  chocolate  was  prepared, 
the  label  shall  bear  the  statement 
“Processed  with  alkali"  or  “Processed 

with _ ”,  the  blank  being  filled  in  with 

the  common  or  usual  name  of  the 
specific  alkali  ingredient  used  in  the 
food. 

(2)  When  optional  neutralizing  agents 
are  used  in  the  preparation  of  the 
chocolate  liquor  or  the  cacao  nibs  from 
which  the  milk  chocolate  was  prepared, 
the  label  shall  bear  the  statement 
“Processed  with  neutralizing  agents”  or 

“Processed  with _ ”,  the  blank  being 

filled  in  with  the  common  or  usual  name 
of  the  specific  neutralizing  agent  used  in 
the  food. 

(3)  When  one  or  more  of  the  spices, 
flavorings,  or  seasonings  specified  in 
paragraph  (b](3)  of  this  section  is  used 
in  the  breakfast  cocoa,  the  label  shall 
bear  an  appropriate  statement,  e.g., 

"Spice  added”.  “Flavored  with _ ”,  or 

“With _ added”,  the  blank  being 

filled  in  with  the  common  or  usual  name 
of  the  spice,  flavoring,  or  seasoning 


used,  in  accordance  with  S  .101.22  of  this 
chapter. 

(4)  When  two  or  more  of  the 
statements  set  forth  in  this  paragraph 
are  required,  such  statements  may  be 
combined  in  a  manner  that  is 
appropriate,  but  not  misleading. 

(5)  Whenever  the  name  of  the  food 
appears  on  the  label  so  conspicuously 
as  to  be  easily  seen  under  customary 
conditions  of  purchase,  the  statements 
prescribed  in  this  paragraph  showing 
optional  ingredients  used  shall  precede 
or  follow  such  name  without  intervening 
printed  or  graphic  matter. 

§  163.135  Buttermilk  chocolate. 

(a)  Description.  Buttermilk  chocolate 
is  the  food  that  conforms  to  the  standard 
of  identity,  and  is  subject  to  the  labeling 
requirements,  for  milk  chocolate  in 

§  163.130,  except  that: 

(1)  The  optional  dairy  ingredients  are 
limited  to  sweet  cream  buttermilk, 
concentrated  sweet  cream  buttermilk, 
dried  sweet  cream  buttermilk,  and  any 
combination  of  these. 

(2)  The  finished  buttermilk  chocolate 
contains  less  than  3.39  percent  by 
weight  of  milkfat  and  not  less  than  12 
percent  by  weight  of  sweet  cream 
buttermilk  solids. 

(b)  Nomenclature.  The  name  of  the 
food  is  “buttermilk  chocolate”, 
“buttermilk  chocolate  coating",  “sweet 
buttermilk  chocolate”,  “sweet  buttermilk 
chocolate  coating”,  “sweet  cream 
buttermilk  chocolate”,  or  “sweet  cream 
buttermilk  chocolate  coating”. 

§  163.140  Skim  milk  chocolate. 

(a)  Description.  Skim  milk  chocolate 
is  the  food  that  conforms  to  the  steindard 
of  identity  and  is  subject  to  the  labeling 
requirements  of  milk  chocolate  in 

1 163.130,  except  that: 

(1)  The  optional  dairy  ingredients  are 
limited  to  skim  milk,  evaporated  skim 
milk,  concentrated  skim  milk,  sweetened 
condensed  skim  milk,  nonfat  dry  milk, 
and  any  combination  of  these. 

(2)  The  finished  skim  milk  chocolate 
contains  less  than  3.39  percent  by 
weight  of  milkfat  and  not  less  than  12 
percent  by  weight  of  skim  milk  solids. 

(b)  Nomenclature.  The  name  of  the 
food  is  “skim  milk  chocolate”,  “skim 
milk  chocolate  coating”,  “sweet  skim 
milk  chocolate”,  or  “sweet  skim  milk 
chocolate  coating”. 

§  163.145  Mixed  dairy  product  chocolatea. 

(a)  Description.  Mixed  dairy  product 
chocolates  are  the  foods  that  conform  to 
the  standard  of  identity,  and  are  subject 
to  the  labeling  requirements,  for  milk 
chocolate  in  §  163.130,  except  that 


(1)  The  optional  dairy  ingredients  for 
each  of  the  foods  are  mixtures  of  two  or 
more  of  the  following: 

(1)  Any  dairy  ingredients  specified  in 
S 163.130; 

(ii)  Any  dairy  ingredients  specified  in 
§163.135; 

(iii)  Any  dairy  ingredients  specified  in 
§163.140;  or 

(iv)  Malted  milk;  and 

(2)  The  finished  mixed  dairy  product 
chocolates  shall  contain  not  less  than  12 
percent  by  weight  of  total  milk  solids 
derived  from  those  dairy  products 
referred  to  in  paragraph  (a)  of  this 
section  and  may  contain  less  than  3.39 
percent  by  weight  of  milkfat.  The 
quantity  of  each  component  used  in  any 
such  mixture  is  such  that  no  component 
contributes  less  than  one-third  ofihe 
weight  of  the  total  milk  solids 
contributed  by  that  component  which  is 
used  in  the  largest  proportion. 

(b)  Nomenclature,  llie  name  of  the 
food  is  “chocolate”  or  “chocolate 
coating”,  preceded  by  the  designation  of 
the  type  of  milk  ingredients  used  as 
prescribed  in  paragraph  (a)  of  this 
section  in  the  order  of  predominance  by 
weight,  e.g.,  “milk  and  skim  milk 
chocolate”. 

§163.150  Sweet  cocoa  and  vegetable  fat 
coating. 

(a)  Description.  Sweet  cocoa  and 
vegetable  fat  coating  is  the  food  that 
conforms  to  the  standard  of  identity, 
and  is  subject  to  the  labeling 
requirements,  for  sweet  chocolate  in 
§163.123,  except  that: 

(1)  In  the  preparation  of  the  product, 
cocoa,  or  a  mixture  of  cocoa  and 
chocolate  liquor  is  used  in  such  quantity 
that  the  finished  food  contains  not  less 
than  6.8  percent  by  weight  of  nonfat 
cacao  solids,  calculated  on  a  moisture- 
free  basis; 

(2)  One  or  more  optional  ingredients 
specified  in  paragraph  (b)  of  this  section 
are  used:  and 

(3)  The  requirement  in  § 163.123(a)(2) 
limiting  the  total  milk  solids  content  to 
less  than  12  percent  by  weight  does  not 
apply. 

(b)  Optional  ingredients.  (1)  Breakfast 
cocoa,  cocoa,  lowfat  cocoa; 

(2)  Chocolate  liquor; 

(3)  Safe  and  suitable  vegetable 
derived  fats,  oils,  and  stearins  other 
than  cacao  fat  The  fats,  oils,  and 
stearins  may  be  hydrogenated; 

(4)  Safe  and  suitable  dairy-derived 
ingredients;  and 

(Sy  Safe  and  suitable  bulking  agents, 
formulation  aids,  humectants,  and 
texturizers. 

(c)  Nomenclature.  The  name  of  the 
food  is  “sweet  cocoa  and  vegetable  fat 


[TTjy 


Federal  Register  /  Vol.  57,  No.  109  /  Friday,  June  5.  1992  /  Proposed  Rules 


coating.”  Alternatively,  the  common  or 
usual  name  of  the  vegetable  derived  fat 
ingredient  may  be  used  in  the  name  of 

the  food  e.g.,  “sweet  cocoa  and _ oil 

coating”,  the  blank  being  filled  in  with 
the  common  or  usual  name  of  the 
specific  vegetable  fat  used. 

§  163.153  Sweet  chocolate  and  vegetable 
fat  coating. 

(a)  Description.  Sweet  chocolate  and 
vegetable  fat  coating  is  the  food  that 
conforms  to  the  standard  of  identity, 
and  is  subject  to  the  labeling 
requirements,  for  sweet  chocolate  in 

§  163.123,  except  that  one  or  more 
optional  ingredients  specified  in 
paragraph  (b)  of  this  section  are  used. 
Compliance  with  the  requirement  in 
§  163.123(a)(2)  limiting  the  total  milk 
solids  content  to  less  than  12  percent  by 
weight  shall  be  calculated  by  including 
only  those  dairy  ingredients  referred  to 
in  §  163.123(b)(4). 

(b)  Optional  ingredients.  (1)  Safe  and 
suitable  vegetable  derived  fats,  oils,  and 
stearins  other  than  cacao  fat.  The  fats, 
oils,  and  stearins  may  be  hydrogenated; 

(2)  Safe  and  suitable  dairy-derived 
ingredients;  and 

(3)  Safe  and  suitable  bulking  agents, 
formulation  aids,  hiunectants,  and 
texturizers. 

(c)  Nomenclature.  The  name  of  the 
food  is  “sweet  chocolate  and  vegetable 
fat  coating.”  Alternatively,  the  common 
or  usual  name  of  the  vegetable  derived 
fat  ingredient  may  be  used  in  the  name 
of  the  food  e.g.,  “sweet  chocolate  and 

_ oil  coating”,  the  blank  being  filled 

in  with  the  common  or  usual  name  of  the 
specific  vegetable  fat  used. 

§  163.155  MNk  chocolate  and  vegetable  fat 
coating. 

(a)  Description.  Milk  chocolate  and 
vegetable  fat  coating  is  the  food  that 
conforms  to  the  standard  of  identity, 
and  is  subject  to  the  labeling 
requirements,  for  milk  chocolate  in 

§  163.130  or  skim  milk  chocolate  in 
§  163.140,  except  that  one  or  more 
optional  ingredients  specified  in 
paragraph  (b)  of  this  section  are  used. 
Compliance  with  the  requirement  in 
§  163.130(a)(2)  that  the  product  contains 
not  less  than  12  percent  by  weight  of 
nonfat  milk  solids  shall  be  calculated 
using  only  those  dairy  ingredients 
referred  to  in  $  163.130(b)(4). 

(b)  Optional  ingredients.  (1)  Safe  and 
suitable  vegetable  derived  oils,  fats,  and 
stearins  other  than  cacao  fat.  The  oils, 
fats,  and  stearins  may  be  hydrogenated; 

(2)  Safe  and  suitable  dairy-derived 
ingredients;  and 

(3)  Safe  and  suitable  bulking  agents, 
formulation  aids,  humectants,  and 
texturizers. 


(c)  Nomenclature.  The  name  of  the 
food  is  “milk  chocolate  and  vegetable 
fat  coating”  or  “skim  milk  chocolate  and 
vegetable  fat  coating,”  as  appropriate. 
Alternatively,  the  common  or  usual 
name  of  the  vegetable  derived  fat 
ingredient  may  be  used  in  the  name  of 

the  food  e.g„  “milk  chocolate  and - 

oil  coating”,  the  blank  being  filled  in 
with  the  common  or  usual  name  of  the 
specific  vegetable  fat  used. 

Dated:  May  8, 1692. 

Prod  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  92-13032  Filed  6-4-92;  8:45  am] 
BILUNG  CODE  41S0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  260, 261, 262, 264,  and 
268 

[FRL  4137-4] 

Public  Meeting  on  the  Hazardous 
Waste  Identification  Rule 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  meeting. 

SUMMARY:  EPA’s  Office  of  Solid  Waste 
will  conduct  a  Roundtable  Discussion  of 
the  issues  raised  by  its  recently 
proposed  Hazardous  Waste 
Identification  Rule  (57  FR  21450,  May  20, 
1992).  The  proposed  rule  contained  a 
number  of  different  options  for 
exempting  low-toxicity  wastes  under 
Subtitle  C  of  RCRA.  llie  discussion  will 
include:  The  advantages  and 
disadvantages  of  the  alternative 
conceptual  approaches;  EPA’s  specific 
information  needs;  and  the  utility  of 
additional  Roundtable  Discussions. 

DATES:  The  meeting  will  be  held  on  }xme 
15, 1992,  and  will  begin  at  8:30  a.m.,  and 
end  at  5  p.m. 

ADDRESSES:  'The  meeting  will  be  held  at 
the  Washington  Hilton.  1919 
Connecticut  Avenue,  NW.,  Washington, 
DC,  20009,  (202)  483-3000. 

FOR  MORE  INFORMATION  CONTACT: 

For  information  on  substantive  matters, 
please  contact  William  A.  Collins,  ]r.,  of 
the  Waste  Identification  Branch,  at  (202) 
260-4791.  For  information  on 
administrative  matters,  or  to  advise  of 
your  intent  to  attend,  please  contact 
Michael  Young  or  Denise  Madigan, 
EPA's  Roundtable  Co-Conveners  at  (212) 
725-616a  and  (202)  429-8782, 
respectively. 


Dated:  May  29, 1992. 

Deborah  Dalton, 

Deputy  Director,  Consensus  and  Dispute 
Resolution  Program. 

[FR  Doc.  92-13099  Filed  6-4-62;  8:45  am] 

BILUNa  COOK  SM0-<0-M 

FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  510 

[Docket  No.  92-30] 

Licensing  of  Ocean  Freight 
Forwarders 

agency:  Federal  Maritime  Commission. 
action:  Proposed  rule. 

summary:  The  Federal  Maritime 
Commission  proposes  to  amend  its 
regulations  in  part  510  which  govern  the 
licensing,  duties  and  responsibilities  of 
ocean  freight  forwarders.  The  intent  and 
purpose  of  the  proposed  amendments 
are  to  reduce  financial  and  regulatory 
burdens  on  the  ocean  freight  forwarder 
industry.  The  proposed  rule  would:  (1) 
Remove  the  requirement  that  prior 
Commission  approval  be  obtained  for 
organizational  changes  involving  the 
acquisition  of  one  or  more  additional 
licensees  by  a  licensee;  (2)  permit 
payment  by  personal  check  for 
Commission  approval  of  organizational 
changes;  and  (3)  permit  the  licensee’s 
name  to  appear  before  or  after  the 
shipper’s  name  when  the  licensee’s 
name  appears  in  the  shipper 
identification  box  on  the  bill  of  lading. 
(The  proposed  rule  also  makes  technical 
changes  to  reflect  the  redesignation  of 
the  Commission’s  Bureau  of  Tariffs  to 
the  Bureau  of  Tariffs,  Certification  and 
Licensing.) 

DATES:  Comments  due  July  6. 1992. 
Comments  must  be  received  at  the 
Commission  by  the  due  date;  the  date  of 
mailing  will  not  be  accepted  as  the  date 
of  filing  in  this  proceeding. 

ADDRESSES:  Send  comments  (original 
and  15  copies)  to:  Joseph  C.  Polking, 
Secretary,  Federal  Maritime 
Commission,  1100  L  Street  NW., 
Washington.  DC  20573-0001. 

FOR  FURTHER  INFORMATION  CONTACT. 
Seymour  Glanzer,  Director,  Bureau  of 
Hearing  Counsel,  Federal  Maritime 
Conunission,  1100  L  Street  NW., 
Washington.  DC  20573-0001.  (202)  523- 
5783. 

SUPPLEMENTARY  INFORMATION: 
Backgroimd 

The  Federal  Maritime  Commission’s 
(“Commission”)  regulations  and 
procedures  governing  the  licensing. 
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duties  and  responsibilities  of  ocean 
freight  forwarders  are  set  forth  in  46 
CFR  part  510.  The  current  regulations  in 
part  510  were  issued  in  1964  to 
implement  section  19  of  the  Shipping 
Act  of  1984, 46  U.S.C.  app.  1718.  the 
successor  provision  to  former  section  44 
of  the  Shipping  Act,  1916, 46  U.S.C.  841b. 
Section  44  was  enacted  to  correct 
abuses  and  inefficiencies  in  the  ocean 
freight  forwarder  industry  by  requiring 
ocean  freight  forwarders  to  be  licensed 
and  regulated  by  the  Commission.  The 
1984  regulations  altered  and  streamlined 
the  regulatory  environment  of  the  freight 
forwai^ing  industry. 

As  a  result  of  further  experience  with 
the  regulations,  the  Commission  has 
determined  that  certain  revisions  might 
be  made  to  reduce  the  financial  and 
regulatory  burden  on  the  ocean  freight 
forwarder  industry  without  loss  of 
regulatory  effectiveness.  Accordingly, 
the  following  changes  are  proposed: 

1.  Approval  for  the  Acquisition  of  One 
or  More  Additional  Licensees  by  a 
Licensee 

Section  510.19(a)(5)  *  requires  prior 
approval  of  the  Commission  for  a 
change,  in  an  existing  licensee’s 
organization,  involving  the  acquisition 
of  one  or  more  additional  licensees.  The 
Commission  proposes  to  remove  this 
requirement.  Although  prior  approval  for 
the  acquisition  of  additional  licensees 
will  no  longer  be  required,  the 
Commission  will  require  that  the 
licensee  notify  the  Commission  of  any 
such  acquisition.  Therefore,  a  clarifying 
paragraph  to  this  effect  will  be  added  to 
§  510.19. 

Payment  of  Application  Fees  for 
Approvals 

Section  510.19(e)  requires  that  the 
$100  processing  fee  for  approval  of 
organizational  changes  specified  in 
paragraph  (a)  of  this  section  be  paid  by 
money  order,  certified  check,  or 
cashier's  check.*  It  is  proposed  that  the 


*  Section  510.19  Change*  in  oiganization; 

(a)  The  following  changes  in  an  existing  licensee's 
organization  require  prior  approval  of  the 
Commission: 

(5)  Acquisition  of  one  or  more  additional 
licensees,  whether  for  the  purposes  of  merger, 
consolidation,  or  control. 

*  Section  S10.19(e)  Application  form  and  fee. 

Applicatians  for  Commission  approval  of  status 

changes  or  for  license  transfers  under  paragraph  (a) 
of  this  section  shall  be  filed  in  duplicate  with  the 
Director,  Bureau  of  Tariffs  (now  the  Bureau  of 
Tariffs,  Certification  and  Licensing).  Federal 
Maritime  Commisskm,  on  Form  FMC-IB,  Rev., 
together  with  a  processing  fee  of  SlOO,  made 
payable  by  money  order,  certified  check,  or 
cashier's  check  to  the  Federal  Maritime 
Commission. 


method  of  payment  be  expanded  to 
include  payment  by  personal  check. 

This  change  is  intended  to  provide 
greater  flexibility.  However,  should  the 
personal  check  not  be  honored  when 
presented  for  payment,  processing  of  the 
approval  of  the  status  change  or  license 
transfer  would  be  suspended  until  the 
processing  fee  is  paid. 

3.  Disclosure  of  Principal 

Section  510.23(a)  *  permits  the 
licensee’s  name  to  appear  in  the 
shipper's  identification  box  on  the  bill  of 
lading,  but  suggests  that  the  licensee’s 
name  may  appear  only  after  the 
shipper’s  name.  This  regulation  is 
intended  to  ensure  that  the  identity  of 
the  actual  shipper  be  disclosed. 
Therefore,  the  position  of  the  licensee’s 
name  becomes  insignificant  when  the 
licensee  is  identified  as  the  shipper’s 
agent.  Accordingly,  it  is  proposed  that 
the  licensee’s  name  be  allowed  to 
appear  before  or  after  the  shipper’s 
name  in  the  shipper’s  box,  provided  the 
licensee  is  identified  therein  as  the 
shipper’s  agent. 

Although  the  Commission,  as  an 
independent  regulatory  agency,  is  not 
subject  to  Executive  Order  12291,  dated 
February  17, 1981,  it  nonetheless  has 
reviewed  the  rule  in  terms  of  this  Order 
and  has  determined  that  this  rule  is  not 
a  “major  rule’*  because  it  will  not  result 
in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more: 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Federal  Maritime  Commission 
certifies,  pursuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  that  this  Proposed  Rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  including  small 
businesses,  small  organizational  units  or 
small  governmental  organizations. 

This  proposed  rule  does  not  contain 
any  collection  of  information 
requirements  that  require  submission  to 
the  Office  of  Management  and  Budget 


*  Section  51(X23(a|  Disckiaure  of  principal: 

The  identity  of  the  shipper  must  always  be 
disclosed  in  tlie  shipper  idendficatioa  box  on  the 
bill  of  lading.  The  Ikmnsee's  name  may  appear  after 
the  name  of  the  shipper,  but  the  licensee  must  be 
identified  as  the  shipper’s  agent. 


(“OMB’’).  Therefore,  OMB  review  is  not 
required. 

List  of  Subjects  in  46  CFR  Part  510 

Fees  and  user  charges.  Licensing, 
Ocean  freight  forwarders.  Reporting  and 
record  keeping  requirements.  Surety 
bonds. 

Therefore,  pursuant  to  5  U.S.C.  553 
and  sections  17  and  19  of  the  Shipping 
Act  of  1984,  46  U.S.C.  app.  1716  and 
1718,  part  510  of  title  46,  Code  of  Federal 
Regulations,  is  proposed  to  be  amended 
as  follows: 

PART  51&-{AMENOE01 

1.  The  authority  citation  for  part  510 
continues  to  read: 

Authority:  5  U.S.C  553, 46  U.S.C.  app.  1702, 
1707, 1709,  ITia  1712. 1714, 1716,  and  1718;  21 
U.S.C  853a. 

$510.19  (Amended] 

2.  Section  510.19  is  amended  by 
deleting  paragraph  (a)(5)  and  by 
redesignating  paragraphs  (a)(6)  and  ()(7) 
as  (a)(5)  and  (a)(6).  respectively. 

3.  Section  510.19  is  also  amended  by 
revising  paragraph  (e)  by  adding  a  new 
paragraph  (f)  to  read  as  follows: 

$  510.19  Ctiengee  In  orgenizatton 
***** 

(e)  Application  form  and  fee. 
Applications  for  Commission  approval 
of  status  changes  or  for  license  transfers 
under  paragraph  (a)  of  this  section  shall 
be  filed  in  duplicate  with  the  Director, 
Bureau  of  Tariffs,  Certification  and 
Licensing,  Federal  Maritime 
Commission,  on  Form  FMC-18,  Rev., 
together  with  a  processing  fee  of  $100, 
made  payable  by  money  order,  certified 
check,  cashier’s  check  or  personal  check 
to  the  Federal  Maritime  Commission. 
Should  a  personal  check  not  be  honored 
when  presented  for  payment  the 
processing  of  the  application  shall  be 
suspended  until  the  processing  fee  is 
paid. 

(f)  Acquisition  of  one  or  more 
additional  licensees.  In  the  event  a 
licensee  acquires  one  or  more  additional 
licensees,  for  the  purpose  of  merger, 
consolidation,  or  control,  the  acquiring 
licensee  shall  advise  the  Commission  of 
such  change  within  thirty  days  after 
such  change  occurs  by  submitting  in 
duplicate,  an  amended  Form  FMC-18, 
Rev.  No  application  fee  is  required  when 
reporting  this  change. 

5.  Section  510.23  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 
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S  510.23.  Forwarder  and  carrier; 
compenaatlon. 

(a)  Disclosure  of  principal  The 
identity  of  the  shipper  must  always  be 
disclosed  in  the  sUpper  identification 
box  on  the  bill  of  lading.  The  licensee’s 
name  may  appear  with  the  name  of  the 
shipper,  but  the  licensee  must  be 
identified  as  the  shipper’s  agent. 

«  «  *  *  « 

By  the  Commission. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  92-13232  Filed  0-4-92;  8:45  am] 
BiLLMO  COOC  67S0-01-H 


46  CFR  Part  525  and  530 

[Oockat  Na  92-29] 

Notice  of  Inquiry;  Free  Time  and 
Demurrage  Charges  on  Import 
Property  at  the  Port  of  New  York; 

Truck  Detention  at  the  Port  of  New 
York 

agency:  Federal  Maritime  Commission. 
action:  Notice  of  Inquiry. 

SUMMARY:  The  Federal  Maritime 
Commission  solicits  public  comment  on 
whether  its  current  regulations 
concerning  free  time  and  demurrage 
charges  on  import  property  and  truck 
detention  at  the  Port  of  New  York  are 
still  necessary. 

date:  Comments  due  July  6, 1992. 
Comments  must  be  received  at  the 
Commission  by  the  due  date;  the  date  of 
mailing  will  not  be  accepted  as  the  date 
of  filing  in  this  proceeding. 

ADDRESSES:  Comments  (original  and  15 
copies)  are  to  be  submitted  to:  Joseph  C. 
Polking.  Secretary,  Federal  Maritime 
Commission,  1100  L  Street,  NW., 
Washington.  DC  20573,  (202)  523-5725. 
FOR  FURTHER  INFORMATION  CONTACT. 
Bryant  L  VanBrakle,  Director,  Bureau  of 
Tariffs,  Certification  and  Licensing, 
Federal  Maritime  Commission,  1100  L 
Street,  NW..  Washington,  DC  20573, 

(202) 523-5796. 

SUPPLEMENTARY  INFORMATION:  Parts  525 
and  530  were  promulgated  pursuant  to 
section  17  of  the  Shipping  Act,  1916 
(“1916  Act"),  46  U.S.C.  app.  816,  which 
authorizes  the  Federal  Maritime 
Commission  (“Commission")  to 
prescribe  and  order  enforced  just  and 
reasonable  regulations  and  practices 
relating  to  or  connected  with  the 
receiving,  handling,  storing  or  delivering 
of  property.  The  Commission  continued 
parts  525  and  530  when  Congress 
amended  the  1916  Act  by  enacting  the 
Shipping  Act  of  1984,  46  U.S.C.  app.  1701 
et  seq.  A  review  of  Parts  525  and  530 


brings  into  question  whether  they 
remain  necessary. 

Part  525 

Part  525  (formerly  part  526)  defines 
“adequate"  free  time  for  import  property 
at  New  York  to  be  five  days,  and 
prescribes  that  fi^e  time  for  such 
property  shall  be  not  less  than  five  days, 
absent  special  circumstances.  'The  rule 
also  prescribes  the  method  of  assessing 
demurrage  charges. 

Part  525  was  an  outgrowth  of  certain 
traffic  congestion  conditions  at  the  Port 
of  New  York  (“Port”).  It  is  applicable 
only  to  general  cargo  moving  through 
the  Port.  It  is  possible  that  part  525  may 
have  outlived  its  usefulness.  The 
Commission  last  reviewed  part  525  in 
Docket  No.  73-55,  Uniform  Rules  and 
Regulations  Governing  Free  Time  on 
Import  Containerized  Cargo  at  the  Port 
of  New  York.  20  F.M.C.  688,  679  (1978)  L 
With  the  passage  of  time,  the  congestion 
conditions  which  led  to  the  original 
issuance  of  the  rule  may  have  changed. 
Furthermore,  because  so  much  cargo  is 
now  containerized  and  not  covered  by 
this  regulation,  it  appears  that  there  may 
be  little  justification  for  retaining  the 
present  rules.  The  industry  has  not 
recently  reported  any  problems  to  the 
Commission  related  to  congestion  at  the 
Port. 

Therefore,  the  Commission  invites 
interested  parties  to  comment  on  what 
compelling  regulatory  need  exists  for 
this  Commission  rule  on  free  time  and 
demurrage  charges  at  the  Port. 

Part  530 

Part  530  (formerly  part  551)  arose  from 
Docket  No.  72-41,  Truck  Detention  at 
the  Port  of  New  York,  19  F.M.C.  25 
(1975).  In  that  proceeding,  as  well  as 
those  that  preceded  it,^  the  Commission 
determined  that  there  were 
unreasonable  delays  in  the  handling  and 
interchange  of  freight  between  ocean 
and  motor  carriers  at  the  Port.  The 
Commission,  therefore,  promulgated  the 
rule  in  1975  to  establish  a  uniform  and 
equitable  system  to  ameliorate 
congestion  at  the  Port,  with  disputes 
concerning  claims  for  penalties  to  be 
settled  by  an  adjudicator  selected  by  the 
Commission.  The  rule  sets  forth 
appointment/non-appointment 
procedures  to  be  followed  by  motor 
carriers  and  terminal  operators  (and 


*  In  that  proceeding,  the  Commission  determined 
that  this  regulation  does  not  apply  to  containerized 
cargo. 

*  Truck  and  Lighter  Loading  and  Unloading 
Practices  at  New  York  Harbor,  9  F.M.C  505  (1966) 
(AfTirmed  in  American  Export  Isbrandtsen  v. 
F.M.C..  389  F.  2d  962  (D.C.  Cir.  1968):  Truck  and 
Lighter  Loading  and  Unloading  Practices  at  New 
York  Harbor.  12  F.M.C.  166  (1969). 


Other  import/export  agents)  whose 
actions  or  inactions  could  impede  the 
pickup  and  delivery  of  cargo  by  motor 
carriers  at  marine  facilities  witfiin  the 
Port, 

Five  years  have  transpired  since  the 
Commission  last  examined  the  rule,  in 
Docket  No.  86-20,  Truck  Detention  at 
the  Port  of  New  York — Increase  in 
Penalty  Charges.^  Again  because 
transportation  circumstances  which 
prompted  the  rule  may  have  changed, 
the  Commission  also  seeks  comments  on 
the  continuing  regulatory  need  for  part 
530. 

Commenting  parties  are  requested  to 
accompany  their  submissions,  where 
appropriate,  with  documents,  factual 
examples,  or  descriptions  of  experience 
illustrating  their  remarks.  If,  for 
example,  certain  benefits  for  retaining 
part  525  and/or  part  530  are  alleged, 
specific  data  or  factual  examples  in 
support  of  the  alleged  benefits  realized 
should  be  provided. 

By  the  Commission. 

Joseph  C.  Polking. 

Secretary. 

(FR  Doc.  92-13233  Filed  6-4-92;  8:45  am] 
BILLING  CODE  6730-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1, 2.  and  21 

[PR  Docket  No.  92-80,  FCC  92-173] 

Use  Of  the  Frequencies  in  the  2.1  and 
2.5  GHz  Bands 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  has  adopted 
a  notice  of  proposed  rule  making 
soliciting  public  comment  on  a  range  of 
proposals  designed  to  reduce  the  delays 
associated  with  the  processing  of 
applications  for  stations  in  the 
Multichannel  Distribution  Service  and 
the  Multichannel  Multipoint  Distribution 
Service  (MDS/MMDS).  Specifically, 
under  consideration  are  proposals  to:  (1) 
Reorganize  various  aspects  of  the  MDS 
processing  and  regulatory  scheme,  (2) 
streamline  the  rules  and  technical 
standards  governing  MDS  operations, 
and  (3)  remedy  several  difficulties  that 
have  arisen  with  respect  to  MDS/MMDS 


>  Proposed  rule.  51  FR  18622  (May  21. 1986);  final 
rule,  52  FR  2703  (January  26. 1987).  The  notice  of 
proposed  rulemaking  In  Docket  No.  86-^  also 
requested  comment  on  whether  a  continuing  need 
existed  for  the  rule.  Four  of  the  flve  commenters  in 
that  proceeding  supported  continuation  of  the  rule. 
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processing  by  modifying  existing 
processing  procedures.  The  purpose  of 
these  proposals  is  to  allow  entities 
licensed  in  the  MDS/MMDS, 
particularly  wireless  cable  operators,  to 
realize  their  competitive  potential. 

DATES:  Comments  must  be  filed  on  or 
before  June  29, 1992  and  reply  comments 
must  be  filed  on  or  before  July  14, 1992. 
ADDRESSES:  Federal  Commimications 
Commission,  1919  M  Street.  NW.. 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT. 
Karen  Kincaid,  (202)  634-2443,  Private 
Radio  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  notice  of 
proposed  rule  making,  PR  Docket  No. 
92-80,  FCC  92-173,  adopted  April  9. 

1992,  and  released  May  8, 1992.  The  full 
text  of  this  notice  of  proposed  rule 
making  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch,  room  230, 1919 
M  Street  NW.,  Washington,  DC.  The 
complete  text  may  be  purchased  from 
the  Commission's  copy  contractor. 
Downtown  Copy  Center,  1114  21st 
Street,  Washington,  DC  20036,  telephone 
(202) 452-1422. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  The  competitive  potential  of 
wireless  cable  operators  licensed  in  the 
MDS/MMDS  remains  largely  unrealized 
to  a  substantial  extent  because 
approximately  20,000  MDS  applications, 
some  dating  back  as  far  as  1980  and 
1983,  remain  pending  before  the 
Commission.  This  large  and  dging 
backlog  is  the  result  of  the  interplay 
between  the  Commission’s  existing 
MDS/MMDS  processing  rules  and 
policies,  which  are  extremely  complex, 
the  fact  that  the  Commission  has  been 
unable  to  allocate  sufficient  resources  to 
the  processing  of  MDS/MMDS 
applications,  and  a  torrent  of  MDS/ 
MMDS  filings,  the  majority  of  which  are 
believed  to  be  speculative.  The  impact 
of  this  backlog  on  the  wireless  cable 
industry  has  been  devastating.  Wireless 
cable  operators  have  been  unable  to 
gain  access  to  the  number  of  channels 
necessary  for  them  to  meet  subscriber 
demand  and  match  competitors' 
offerings.  Meanwhile,  delays  in  the 
processing  of  MDS/MMDS  applications 
have  allowed  traditional  cable  systems 
to  further  strengthen  their  position  in  the 
multichannel  video  distribution 
marketplace,  making  the  task  of 
providing  meaningful  competition  more 
difHcult  for  rival  operators.  The 
Commission  has  initiated  the  instant 
proceeding  with  the  primary  objective  of 
facilitating  the  licensing  of  MDS/MMDS 


services,  thereby  hopefully  reversing 
these  trends. 

2.  First,  the  Commission  is  considering 
various  proposals  to  reorganize  the 
MDS/MMDS  processing  and  regulatory 
scheme.  Specifically,  the  Commission 
developed  four  options  to  this  effect; 

(1)  To  relocate  some  or  all  aspects  of 
the  processing  of  MDS/MMDS 
applications  to  the  Private  Radio 
Bureau's  Licensing  Division  in 
Gettysburg,  Pennsylvania,  and  to  have 
either  the  Common  Carrier  Bureau  or  the 
Mass  Media  Bureau  process  the 
remaining  aspects  and  regulate  the 
service, 

(2)  To  relocate  both  MDS/MMDS 
processing  and  regulation  to  the  Private 
Radio  Bureau, 

(3)  To  relocate  MDS/MMDS 
processing  and  regulation  entirely  to  the 
Mass  Media  Bureau,  and 

(4)  To  leave  both  MDS/MMDS 
processing  and  regulation  in  the 
Common  Carrier  Bureau. 

3.  In  addition,  regardless  of  which 
Bureau  processes  and/or  regulates  the 
MDS,  the  Commission  is  also 
considering  the  adoption  of  certain  new 
rules  and  technical  standards  to  be  used 
to  govern  MDS/MMDS  operations.  In 
developing  each  of  the  suggested  rule 
changes,  the  Commission  attempted  to 
balance  in  an  equitable  manner  the 
interests  of  existing  MDS/MMDS 
operators  as  well  as  those  of  MDS/ 
MMDS  applications.  Commenters  are 
explicitly  asked  to  discuss  the  impact  on 
both  of  ^ese  groups  of  each  rule  change 
under  consideration. 

4.  First,  the  Commission  stated  that  it 
is  possible  that  the  processing  of  MDS/ 
MMDS  applications  could  be  expedited 
by  modifying  the  interference  protection 
criteria  currently  contained  in  47  CFR 
21.902.  As  a  possible  alternative,  the 
Commission  suggested  the  use  of  simple 
mileage  separation  standards.  The 
Commission  solicited  commenters’ 
views  on  all  aspects  of  this  suggestion. 

In  addition,  either  in  conjunction  with 
the  suggested  separation  standards  or  as 
an  alternative  thereto,  the  Commission 
requests  commenters  to  discuss  whether 
the  Commission  should  adopt  a  table  to 
facilitate  short-spacing  of  MDS/MMDS 
stations.  The  Commission  devised  a 
proposed  short-spacing  table,  and  asked 
commenters  to  discuss  the  permissible 
separations  reflected  therein,  as  well  as 
to  suggest  alternatives.  The  Commission 
also  asked  commenters  to  discuss  the 
relative  merits  of  a  proposal  to  retain 
the  existing  co-  and  adjacent  channel 
interference  criteria,  and  to  address  the 
impact  that  the  retention  of  these 
standards  would  have  on  the  goal  of 
expediting  the  processing  of  both 


backlogged  and  new  MDS/MMDS 
applications. 

5.  The  Commission  is  also  considering 
replacing  the  requirements  currently  set 
forth  in  47  CFR  21.15(a)  and  21.900, 
pursuant  to  which  an  )^S  applicant 
must  demonstrate  (1)  that  the  applicant 
is  legally,  financially,  technically,  and 
otherwise  qualified  to  render  the 
proposed  service;  (2)  that  there  are 
fyequencies  available  to  enable  the 
applicant  to  render  satisfactory  service; 
and  (3)  that  the  applicant  has  a  station 
site  available,  with  a  certification  that 
these  things  are  true.  The  Commission 
solicits  commenters'  views  on  these 
suggestions,  and  requests  commenters  to 
address  whether  some  of  these 
requirements  should  simply  be 
eliminated  altogether. 

6.  In  addition,  to  deter  the  filing  of 
speculative  applications,  the 
Commission  is  considering  disallowing 
settlement  agreements  among  MDS/ 
MMDS  applicants,  and  prohibiting 
applicants  b'om  holding  any  type  of 
interest,  including  serving  as  an  officer, 
director,  shareholder,  trustee, 
beneficiary,  owner,  general  or  limited 
partner,  or  similar  position,  in  more  than 
one  application  for  the  same  channel  or 
channels  as  sites  within  the  same 
service  area. 

7.  The  Commission  is  also  entertaining 
several  interim  measures  to  be  used 
solely  for  the  purpose  of  processing  the 
backlog  of  pending  MDS/MMDS 
applications.  First,  the  Commission 
imposed  a  short-term,  temporary  freeze 
on  the  filing  of  all  applications  for  MDS/ 
MMDS  channels,  effective  immediately 
upon  adoption  of  the  notice  of  proposed 
rule  making.  Accordingly,  as  of  April  9, 
1992,  no  initial  applications  for  new 
stations  on  these  channels  will  be 
accepted  for  filing,  at  least  during  the 
pendency  of  this  rule  making. 

8.  Next,  to  permit  the  expeditious 
processing  of  the  backlog  of  MDS 
applications,  the  Commission  is 
considering  certain  special  procedures 
to  be  applied  to  pending  applications, 
including  applications  of  tentative 
selectees,  that,  because  they  contain 
settlement  agreements  or  other 
prelottery  requests,  would  ordinarily 
require  individualized  review  by 
Commission  staff.  Because  these  new 
rules  and  procedures  would  be 
prospectively  applied  to  all  pending 
MDS/MMDS  applications,  applicants 
would  be  afforded  a  limited  opportunity, 
during  the  fourteen-day  period 
commencing  on  the  effective  date  of  the 
new  rules,  to  amend  their  applications 
to  take  the  new  rules  into  consideration 
or  otherwise  put  their  applications  in 
conformity  therewith. 
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9.  Finally,  irrespective  of  where  MDS/ 
MMDS  processing.  Both  of  these 
proposals  are  designed  to  facilitate  the 
effective  processing  of  both  backlogged 
and  future  MDS/MMDS  applications. 

Initial  Regulatory  Flexibility  Analysis 
Reason  for  Action 

This  rule  making  proceeding  is  being 
initiated  to  obtain  comment  regarding 
proposals  to  modify  the  existing  rules 
and  policies  pertaining  to  applicants, 
conditional  licensees  and  licensees  in 
the  MDS/MMDS. 

Objectives 

The  purpose  of  this  rule  making  is 
two-fold:  (1)  To  expedite  the  provision 
of  the  various  services  offered  on  MDS 
frequencies  to  the  public,  and  (2)  to 
increase  administrative  efficiency  in  the 
processing  of  MDS  applications. 

Legal  Basis 

The  proposed  action  is  authorized 
under  sections  4(i),  4(j]  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i).  154(j).  303(r). 
313  and  314. 

Reporting,  Recordkeeping  and  Other 
Compliance  Requirements 

Generally,  the  proposed  rule  changes 
reduce  the  reporting  and  recordkeeping 
burden  on  applicants.  The  amendment 
of  certain  applications  may,  however,  be 
necessitated  in  order  for  applicants  to 
bring  their  applications  into  compliance 
with  any  new  rules. 

Federal  Rules  that  Overlap,  Duplicate 
or  Conflict  with  these  Rules 

None. 

Description,  Potential  Impact,  and 
Number  of  Small  Entities  Involved 

The  rule  changes  proposed  in  this 
proceeding  could  affect  certain  small 
entities  in  the  wireless  cable  industry,  or 
small  entities  that  otherwise  use  MDS/ 
MMDS  spectrum.  After  evaluating  the 
comments,  the  Commission  will  further 
examine  the  impact  of  any  rule  changes 
on  small  entities  and  set  forth  our 
findings  in  the  Final  Regulatory 
Flexibility  Analysis. 

Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 
Consistent  With  the  Stated  Objectives 

None. 

List  of  Subjects 
17  CFR  Part  1 

Communications  common  carriers. 

17  CFR  Part  2 

Reporting  and  recordkeeping 
requirements. 


List  of  Subjects  in  47  CFR  Part  21 

Multipoint  distribution  service. 
Communications  Common  Carriers. 
Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  92-13139  Filed  6-4-92;  8:45  am) 
BUJJNQ  CODE  6712-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  92-28;  Notice  1] 

RIN  2127-AB85 

Federal  Motor  Vehicle  Safety 
Standards;  Head  Impact  Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  intent. 

SUMMARY:  The  purpose  of  this  document 
is  to  announce  that  NHTSA  will  publish 
a  notice  of  proposed  rulemaking  (NPRM) 
concerning  improved  head  impact 
protection  from  interior  components  of 
passenger  cars,  i.e.,  roof  rails,  pillars 
and  front  headers,  by  January  31, 1993. 
This  rulemaking  action  and  notice  of  a 
publication  date  for  the  NPRM  are 
required  by  the  NHTSA  Authorization 
Act  of  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Fan,  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590  (202-366-4922). 

SUPPLEMENTARY  INFORMATION:  The 
NHTSA  Authorization  Act  of  1991 
requires  the  agency  to  address  several 
matters  through  rulemaking.  One  of 
these  matters,  set  forth  in  section  2503  of 
the  Act,  is  improved  head  impact 
protection  from  interior  components  of 
passenger  cars,  i.e.,  roof  rails,  pillars 
and  front  headers. 

Section  2502  of  the  Act  generally 
provides  that  NHTSA  must  publish,  no 
later  than  May  31, 1992,  an  advance 
notice  of  proposed  rulemaking  (ANPRM) 
or  a  notice  of  proposed  rulemaking 
(NPRM)  concerning  improved  head 
protection.  However,  the  section  also 
provides  that  if  the  agency  is  unable  to 
meet  that  deadline,  it  must  publish  a 
notice  indicating  that  it  will  publish  an 
ANPRM  or  NPRM  by  a  certain  date 
which  is  not  later  than  January  31, 1993. 
The  agency  is  also  required  to  indicate 
the  reasons  for  the  delay.  NHTSA  is 


publishing  this  notice  of  intent  to 
announce  that  it  is  unable  to  meet  the 
May  31, 1992  deadline  but  will  publish 
an  NPRM  by  January  31, 1993. 

NHTSA  has  been  conducting  research 
concerning  improved  head  impact 
protection  for  several  years.  On  August 
19, 1988,  the  agency  published  in  the 
Federal  Register  (53  FR  31712)  an 
ANPRM  which  addressed  this  issue. 
NHTSA  noted  that  almost  one-half  of  all 
fatalities  in  passenger  car  side  impacts 
occur  as  a  result  of  head  injuries.  The 
agency  indicated  that  while  many  head 
injuries  occur  as  a  result  of  ejection  from 
the  vehicle,  a  high  percentage  occur  due 
to  head/face  impacts  with  vehicle 
interior  components,  such  as  the  pillars 
and  other  structures  supporting  the  roof. 

In  the  August  1988  ANPRM,  NHTSA 
states  that  it  believed  that  various 
techniques,  including  the  use  of  padding, 
may  be  available  to  reduce  the  severity 
of,  and  in  some  cases  prevent,  many 
head  injuries.  In  particular,  the  agency 
discussed  the  possibility  of  padding 
pillars,  roof  rail  components  and 
window  frames  with  hard  rubber  or  high 
density  foam  materials.  NHTSA 
indicated  that  there  are  a  number  of 
possible  approaches  to  expressing 
performance  requirements,  including 
placing  limits  on  head  acceleration 
during  specified  component  tests  using  a 
headform  impactor. 

NHTSA  has  continued  to  conduct 
research  since  publishing  the  August 
1988  ANPRM  and  believes  that  it  is 
appropriate  to  publish  an  NPRM  on 
improved  head  impact  protection.  As 
discussed  below,  however,  there  are 
several  reasons  why  the  agency  cannot 
publish  such  a  document  by  May  31, 
1992. 

First,  the  agency  has  not  yet 
completed  its  analysis  and 
documentation  for  many  of  the  tests  it 
has  already  completed.  NHTSA  has 
conducted  impact  tests  of  upper  interior 
components  of  production  vehicles  using 
a  free  motion  headform  (FMH)  impactor 
to  assess  injury  potential.  NHTSA  has 
also  conducted  tests  of  padded  upper 
interior  components  to  evaluate  the 
effectiveness  of  padding  in  reducing 
head  impact  severity.  Given  the  large 
number  of  tests,  NHTSA  does  not 
expect  to  complete  its  analysis  and 
documentation  of  the  tests  until  the  fall 
of  this  year. 

NHTSA  is  also  still  in  the  process  of 
conducting  certain  tests  and  analyses. 
The  agency  is  planning  to  conduct 
additional  FMH-to-component  impact 
tests  using  different  thicknesses  of 
padding,  as  part  of  analyzing  the 
practicability  of  adding  padding  to 
existing  vehicle  interior  components. 
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The  agency  is  also  continuing  to  analyze 
the  possible  effect  of  padding  on  neck 
injury  risks.  Auto  manufacturers  have 
expressed  safety  concerns  in  this  area. 
NHTSA  is  also  analyzing  the  issue  of 
alternative  headform  impactors. 

Finally,  while  NHTSA  is  well  along  in 
its  research  program,  it  will  take 
considerable  time  for  the  agency  to 
prepare  the  necessary  documents  for 
rulemaking,  i.e.,  the  NPRM  itself, 
including  speciHc  proposed 
requirements,  and  the  accompanying 
preliminary  regulatory  impact  analysis. 
The  additional  time  between  May  31, 
1992  and  January  31, 1993  will  enable 
the  agency  to  complete  the  tests  and 
analyses  needed  to  support  an  NPRM 
for  improved  head  impact  protection, 
and  to  prepare  the  necessary  rulemaking 
documents. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehides.  Rubber  and  rubber  products. 
Tires. 

Authority:  15  U.S.a  1392. 1401. 1407; 
delegations  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  June  1. 1992. 

Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 

[FR  Doc.  92-13167  Filed  8-2-92;  11:12  am] 
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49  CFR  Part  571 
[Docket  No.  88-06,  Notice  18] 

RIN  2127-AE48 

Federal  Motor  Vehicle  Safety 
Standards;  Side  Impact  Protection- 
Light  Trucks,  Buses  and  Multipurpose 
Passenger  Vehicles 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
action:  Advance  notice  of  proposed 
rulemaking  (ANPRM). 

SUMMARY:  The  purpose  of  this  advance 
notice  is  to  announce  that  NHTSA  is 
considering  the  issuance  of  a  proposal  to 
extend  its  passenger  car  dynamic  side 
impact  requirements  to  light  trucks, 
buses  and  multipurpose  passenger 
vehicles,  and  to  request  comments  to 
assist  the  agency  in  deciding  whether, 
and  if  so  how,  to  proceed  with 
developing  such  a  proposal.  This 
rulemaking  action  is  required  by  the 
NHTSA  Authorization  Act  of  1991. 
DATES:  Comments  must  be  received  on 
or  before  August  4, 1992. 

ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  set  forth 
above  and  be  submitted  (preferably  in 


10  copies)  to  the  Docket  Section, 

National  Highway  Traffic  Safety 
Administration,  room  5109, 400  Seventh 
Street.  SW.,  Washington,  DC  20590. 
Docket  hours  are  fi'om  9:30  a.m.  to  4 
p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Joseph  Kanianthra,  Chief,  Side  and 
Rollover  Crash  Protection  Division, 

Office  of  Vehicle  Safety  Standards, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW., 
Washington,  DC  20590  (202-36&-4924). 
SUPPLEMENTARY  INFORMATION: 
Background 

The  NHTSA  Authorization  Act  of  1991 
requires  the  agency  to  address  several 
matters  through  rulemaking.  One  of 
these  matters,  set  forth  in  section  2503  of 
the  Act  is  the  possible  extension  of  the 
dynamic  side  impact  protection 
requirements  for  passenger  cars  to 
multipurpose  passenger  vehicles 
(MPV's)  and  trucks  with  a  gross  vehicle 
weight  rating  (GVWR)  of  8,500  pounds 
or  less  and  an  unloaded  vehicle  weight 
of  5,500  pounds  or  less.  These  vehicles 
comprise  a  large  majority  of  the  vehicles 
referred  to  as  “LTV’s,”  which  include 
trucks,  buses  and  MPV’s  with  a  GVWR 
of  10,000  pounds  or  less.  Under  section 
2502  of  the  Act  the  rulemaking  must  be 
conducted  under  the  general  provisions 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  concerning  safety 
standards. 

This  ANPRM  is  being  published  in 
response  to  the  requirement  in  section 
2502  that  the  agency  must  publish  no 
later  than  May  31, 1992,  an  ANPRM  or 
an  NPRM  concerning  extending 
Standard  No.  214’s  passenger  car  side 
impact  protection  requirements  to 
LlV's.  Upon  publication  of  justification, 
this  date  may  be  delayed  not  more  than 
6  months. 

Section  2502  also  provides  that  this 
rulemaking  action  must  be  completed 
within  26  months  of  publishing  the 
ANPRM.  The  rulemaking  is  considered 
completed  when  NHTSA  either 
promulgates  a  final  rule  or  decides  not 
to  promulgate  a  rule.  In  either  case,  the 
agency  must  publish  its  decision  in  the 
Federd  Register. 

NHTSA’s  side  impact  protection 
requirements  are  set  forth  in  Federal 
Motor  Vehicle  Safety  Standard  No.  214, 
Side  Impact  Protection.  The  standard 
specifies  two  sets  of  requirements  for 
passenger  cars,  (1)  quasi-static  side  door 
strength  requirements  and  (2)  dynamic 
requirements. 

Standard  No.  214's  quasi-static  side 
door  strength  requirements,  which  have 
applied  to  passenger  cars  since  January 
1, 1973,  seek  to  mitigate  occupant 


injuries  in  side  impacts  by  reducing  the 
extent  to  which  the  side  structure  of  a 
vehicle  is  pushed  into  the  passenger 
compartment  during  a  side  impact.  The 
requirements  specify  that  side  doors 
must  resist  crush  forces  that  are  applied 
against  the  door's  outside  surface  in  a 
laboratory  test.  NHTSA  extended  these 
requirements  to  LTV's  in  a  final  rule 
published  in  the  Federal  Register  (56  FR 
27427)  on  June  14. 1991. 

NHTSA  added  Standard  No.  214’s 
dynamic  requirements  for  passenger 
cars  in  a  final  rule  published  in  the 
Federal  Register  (55  FR  45722)  on 
October  30, 1990.  Since  the  quasi-static 
side  door  strength  requirements  had 
been  extended  to  LTV’s  well  before  the 
NHTSA  Authorization  Act  of  1991  was 
enacted,  it  is  the  dynamic  requirements  > 
that  the  agency  must  consider  extending 
to  LTV’s  under  section  2503. 

Under  Standard  No.  214’s  dynamic 
requirements,  a  passenger  car  must 
provide  protection  to  occupants’ 
thoracic  and  pelvic  regions  as  indicated 
by  instrumented  side  impact  dummies 
(SID)  in  a  full-scale  crash  test  in  which 
the  car  (known  as  the  “target”  car)  is 
struck  in  the  side  by  a  moving 
deformable  barrier  (MDB)  simulating 
another  vehicle.  Manufacturers  have 
two  compliance  options.  Under  one.  the 
requirements  are  phased-in  by  an 
annually  increasing  percentage  of  each 
manufacturer’s  production  beginning  on 
September  1, 1993,  with  full 
implementation  effective  September  1. 
1996.  Under  the  other,  no  compliance  is 
required  during  the  production  year 
beginning  September  1, 1993,  but  full 
implementation  is  required  effective 
September  1, 1994. 

'The  MDB  specified  in  Standard  No. 
214’s  test  procedure  weighs  about  3,000 
pounds.  Under  the  test  procedure,  the 
front  and  rear  wheels  of  the  MBD  are 
“crabbed”  at  an  angle  of  27  degrees,  and 
the  MDB  moves  at  that  angle  and  at  a 
speed  of  33.5  mph  into  the  side  of  the 
target  car.  These  aspects  of  the 
procedure  were  selected  so  that  the  test 
simulates  the  vehicle  kinematics  and 
crash  forces  in  the  struck  car  in  a  real 
world  side  crash  in  which  a  vehicle 
traveling  at  30  mph  perpendicularly 
strikes  ffie  side  of  a  vehicle  traveling  at 
15  mph.  The  agency  determined  that  the 
30  mph/l5  mph  combination  is  a 
representative  crash  severity  for  serious 
chest  injury. 

Standard  No.  214's  test  procedure 
includes  placing  instrumented  SID 
dummies  in  the  outboard  fiont  and  rear 
seats  of  the  target  car.  For  the  thorax, 
the  performance  limit  is  expressed  in 
terms  of  an  injury  criterion  known  as  the 
Thoracic  Trauma  Index  (dummy)  or 
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Tn{d).  This  injury  criterion  represents 
the  average  of  peak  acceleration  values 
measured  on  the  lower  spine  and  the 
greater  of  the  acceleration  values  of  the 
upper  and  lower  ribs  of  the  test  dummy. 
For  the  pelvis,  the  performance  limit  is 
specified  in  terms  of  the  peak 
acceleration  measured  on  the  pielvis  of 
the  test  dummy. 

While  Standard  No.  214  specifies  the 
use  of  SID,  NHTSA  notes  that  on 
December  27, 1991,  it  published  in  the 
Federal  Register  (56  FR  67042)  an 
ANPRM  requesting  comments  on  the 
desirability  and  need  for  specifying 
alternative  dummies,  including  BioSID 
and  EuroSID. 

August  1968  ANPRM 

On  August  19, 1988,  NHTSA  published 
in  the  Federal  Register  (53  FR  31716]  an 
ANPRM  concerning  possible 
requirements  for  LTV’s  to  reduce  the 
risk  of  fatalities  and  injuries  in  side 
impacts  and  other  crashes  where  the 
side  protection  of  the  vehicle  is  a 
relevant  factor.  The  agency  addressed  a 
broad  range  of  subjects  in  that  ANPRM, 
including  thorax  and  pelvis  protection, 
head  injuries,  ejection,  extension  of 
Standard  No.  214's  quasi-static  side  door 
strength  requirements,  and  side  impacts 
with  poles,  trees  and  other  similar  fixed 
objects. 

In  the  1988  ANPRM,  NHTSA 
estimated  that  there  may  be  1,350 
serious  injuries  (AIS  3  or  greater) 
annually  to  LTV  occupants  resulting 
from  contact  between  the  side  interior  of 
the  vehicle  and  the  abdomen,  chest, 
pelvis  and  upper  extremities.  The 
agency  indicated  that  approximately  190 
of  these  serious  injuries  result  in 
fatalities. 

NHTSA  explained  that  its  research 
had  shown  for  passenger  cars  that  the 
use  of  structural  modifications  in 
combination  with  padding  or  the  use  of 
padding  alone  can  reduce  the 
probability  and/or  severity  of  these 
types  of  injuries.  The  agency  stated  that 
it  believed  that  the  same  types  of 
countermeasures  may  provide  benefits 
for  LTV  occupants,  and  that  the 
approach  of  requiring  a  vehicle  to 
protect  its  occupants  in  a  full-scale  side 
impact  crash  test  may  be  appropriate  for 
LTV' 8  as  well  as  for  passenger  cars. 

The  agency  also  stated  that  it 
believed  that  differences  between 
passenger  cars  and  LTV’s  and  their 
crash  experiences  would  likely  warrant 
some  differences  in  possible  test 
procedures  and/or  performance 
requirements.  NHTSA  indicated  that  it 
appeared  to  be  important  for  LTV’s  that 
the  MDB  specified  in  the  test  be  more 
representative  of  the  striking  vehicles 
that  are  likely  to  cause  fatalities  and 


injuries  in  LTV’s.  The  agency  noted  that 
crash  data  indicate  that  in  two-vehicle 
side  impact  collisions,  more  LTV 
occupants  are  killed  by  other  LTV’s  and 
medium/heavy  trucks  than  by  passenger 
cars,  and  that  a  passenger  car  striking 
the  side  structure  of  a  vehicle  does  not 
constitute  as  much  of  a  threat  to  the 
occupants  of  LTV’s  as  it  does  to 
occupants  of  passenger  cars. 

Nl^SA  requested  information  and 
comments  on  several  issues  concerning 
possible  requirements  for  thorax  and 
pelvis  protection,  including  what 
relevant  data  and  studies  are  available, 
possible  countermeasures  and  their 
costs  and  benefits,  and  what  types  of 
performance  criteria  and  test  procedures 
should  be  considered. 

Ford  commented  that  if  the  agency 
decides  to  extend  the  passenger  car 
dynamic  side  impact  requirements  to 
LTV’s,  the  test  procedures  (including 
design  and  mass  of  the  MDB]  should  be 
the  same.  That  company  stated  that 
accident  data  show  that  light  trucks  are 
involved  in  side  impact  accidents  that 
are  similar  to  those  of  passenger  cars, 
and  that,  therefore,  the  test  and  test 
devices  should  be  the  same.  Ford  also 
suggested  that  the  agency  investigate 
the  field  experience  resulting  from  the 
passenger  car  requirements. 

Chrysler  stated  that  it  believes  that 
the  structural  and  padding  modifications 
suggested  for  thorax  and  pelvis 
protection  in  LTV’s  would  be  unlikely  to 
significantly  improve  motor  vehicle 
safety.  That  company  noted  that  the 
agency’s  analysis  indicated  that  for  side 
impact  fatalities  in  light  trucks,  the 
striking  vehicle  is  a  passenger  car  in 
only  34.6  percent  of  the  cases.  Chrysler 
argued  that  use  of  the  agency’s 
passenger  car  test  proc^ure  for  LTVTs 
would  only  model  about  66  LTV  fatal 
crashes  per  year,  and  that  the  money 
spent  on  countermeasures  could 
possibly  be  spent  elsewhere  with  a 
higher  safety  benefit. 

Chrysler  also  stated  that  it  had 
performed  one  test  on  a  prototype  full- 
size  pickup  using  the  MDB  and  test 
dummy  for  passenger  cars.  According  to 
that  company,  the  high  sill  structure 
absorbed  much  of  the  force  of  the 
impact,  and  the  truck  compiled  with  the 
dynamic  passenger  car  requirements. 
Chrysler  stated  that  this  indicates  that 
application  of  the  passenger  car  test 
procedure  to  at  least  some  LTV's  is 
unlikely  to  prompt  substantive 
countermeasures. 

General  Motors  stated  that  there  is 
considerable  uncertainty  regarding  the 
type  of  MDB  that  should  be  used  if 
rulemaking  were  ultimately  to  require 
full-scale  testing  of  LTV’s.  That 
company  also  suggested  that  the  agency 


consider  component  testing  or 
composite  testing  as  an  alternative  for 
full-scale  test  requirements. 

Range  Rover  expressed  concern  about 
the  possibility  that  the  MDB  weight  for 
LTV  testing  might  be  higher  than  that 
used  for  passenger  car  testing.  That 
company  stated  that  the  barrier  weight 
is  the  same  for  passenger  cars  and 
LTV’s  in  other  safety  standards  and  that 
it  would  be  unreasonable  to  specify  a 
weight  that  far  exceeds  the  actual 
weight  of  the  majority  of  the  vehicles  on 
the  road.  Range  Rover  also  stated  that 
using  a  heavier  barrier  for  LTV’s  would 
mean  that  LTV’s  would  have  to  meet  a 
more  stringent  requirement  than 
passenger  cars. 

Volkswagen  suggested  that  a 
composite  test  procedure  might  be 
appropriate  for  LTV’s,  although  it 
questioned  the  need  for  any  additional 
side  impact  countermeasures  for  these 
vehicles.  Volkswagen  stated  that  LTV’s 
generally  have  high  sills  which  offer  a 
substantial  degree  of  occupant 
protection  in  side  impacts.  Toyota 
commented  that  it  was  premature  to 
consider  dynamic  requirements  for 
LTV’s  until  the  agency  had  completed  its 
rulemaking  concerning  dynamic  side 
impact  requirements  for  passenger  cars. 

The  National  Truck  Equipment 
Association  and  the  Recreation  Vehicle 
Industry  Association  expressed  concern 
about  the  impacts  of  dynamic  crash  test 
requirements  on  final  stage 
manufacturers  and  alterers  of  certified 
motor  vehicles. 

The  Insurance  Institute  for  Highway 
Safety  (IIHS)  commentd  that  the  need  to 
apply  side  impact  standards  for  LTV’s  is 
booming  increasingly  important  and  is 
long  overdue.  That  organization  urged 
the  agency  to  embark  on  a  crash  test 
program  to  establish  whether  the 
passenger  car  dynamic  side  impact  test 
represents  a  severe  enough  test  for  light 
trucks.  IIHS  stated  that  fa^ause  the  light 
truck  door  sill  height  matches  better 
with  the  passenger  car  bumper,  the 
passenger  car  test  may  not  be  as  severe 
for  light  trucks  as  it  is  for  passenger 
cars.  That  organization  stated  that 
NHTSA  may  need  to  increase  the 
weight  and  adjust  the  bumper  height  of 
the  test  barrier  so  that  it  is  more 
representative  of  light  trucks. 

New  ANPRM 

A  great  deal  of  activity  has  occiured 
in  the  area  of  side  impact  protection 
during  the  almost  four  years  since 
NHTSA  issued  its  August  1988  ANPRM. 
As  indicated  above,  in  October  1990,  the 
agency  issued  its  final  rule  establishing 
the  dynamic  side  impact  requirements 
for  passenger  cars.  While  the  phase-in 
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of  the  new  requirements  does  not  begin 
until  next  year,  manufacturers  are 
already  designing  many  of  their 
passenger  cars  to  meet  the  requirements. 
Several  manufacturers  have  advertised 
that  certain  models  already  comply  with 
them.  Therefore,  manufacturers  and 
others  now  have  considerably  more 
experience  with  the  dynamic  test 
procedure  and  issues  related  to  it. 

Also  during  the  past  four  years, 

NHTSA  extended  Standard  No.  214's 
quasi-static  side  door  strength 
requirements  to  LTV’s.  Finally,  the 
agency  and  others  have  continued 
research  in  the  area  of  side  impact 
protection.  As  discussed  below,  NHTSA 
has  conducted  two  series  of  LTV  side 
impact  tests  similar  to  Standard  No. 

214’s  dynamic  side  impact  test  for 
passenger  cars. 

Given  the  events  which  have  occurred 
since  the  agency  published  its  August 
1988  ANPRM,  publication  of  today’s 
ANPRM  is  necessary,  in  addition  to 
meeting  a  requirement  of  the  NHTSA 
Authorization  Act  of  1991,  to  help 
ensure  that  NHTSA  has  up-to-date 
information  on  which  to  base  a  decision 
of  whether,  and  if  so  how,  to  proceed 
with  further  rulemaking  in  this  area. 

As  discussed  in  the  Preliminary 
Regulatory  Impact  Analysis  (PRIA)  for 
this  ANPRM,  NHTSA  estimates  that  the 
number  of  LTV  fatalities  in  side  impact 
crashes  will  rise  by  about  11  percent 
between  1989  and  the  mid-1990's.  It  is 
expected  that  front  seat  fatalities  will 
total  1,683  to  1,753,  with  58  fatalities  in 
the  second  seat.  Approximately  16 
percent  of  the  fatalities  are  expected  to 
occur  in  heavy  vehicle-LTV  side 
crashes,  39  percent  in  light  vehicle-LTV 
side  crashes,  and  45  percent  in  single 
vehicle  LTV  side  crashes.  In  multi¬ 
vehicle  side  impacts,  approximately  29- 
percent  of  the  LTV  fatalities  are  caused 
by  heavy  vehicles.  A  much  smaller 
percentage  of  passenger  car  fatalities  is 
caused  by  heavy  vehicles  in  multi¬ 
vehicle  side  impacts. 

The  possible  extension  of  Standard 
No.  214’s  dynamic  requirements  to 
LTV’s  would  primarily  address  LTV 
occupant  fatalities  and  serious  injuries 
which  result  from  contacts  between  the 
side  interior  of  LTV’s  and  the  shoulder, 
chest,  abdomen,  back  and  pelvis. 
NHTSA  estimates  that  by  ^e  mid- 
1990’s,  this  portion  of  the  side  impact 
problem  will  account  for  about  245  LTV 
occupant  fatalities  and  an  additional  825 
non-fatal  serious  injuries  (AIS-3  or 
greater)  annually. 

NHTSA  continues  to  believe  that  the 
same  types  of  countermeasures  that 
reduce  ^e  probability  of  these  types  of 
thoracic  and  pelvic  injuries  in  passenger 
cars,  i.e.,  the  use  of  structural 


modifications  in  combination  with 
padding  or  the  use  of  padding  alone,  can 
provide  safety  benefits  for  LTV’s.  The 
agency  also  believes  that  the  approach 
used  in  Standard  No.  214  for  passenger 
cars  of  requiring  a  vehicle  to  protect  its 
occupants  in  full-scale  side  impact  crash 
test,  utilizing  an  MDB  and  instrumented 
test  dummies,  may  be  appropriate  for 
LTV’s. 

In  considering  the  possible  extension 
of  Standard  No.  214’s  dynamic  side 
impact  requirements  to  LTV’s,  NHTSA 
believes  that  one  important  issue  is 
whether,  given  the  differences  between 
passenger  cars  and  LTV’s  and  their 
crash  experiences,  any  changes  should 
be  made  in  the  Standard  No.  214  test 
procedure  to  make  it  more  appropriate 
for  L’TV’s. 

As  noted  above,  NHTSA  has 
conducted  two  series  of  L’TV  side 
impact  tests  similar  to  the  Standard  No. 
214  passenger  car  test.  In  the  first  test 
series,  the  agency  tested  six  LTV’s  using 
an  MDB  that  was  modified  to  make  it 
more  representative  of  crash  conditions 
causing  fatalities  and  serious  injuries  in 
light  trucks.  The  weight  of  the  MDB  was 
increased  to  4,000  pounds,  and  the 
height  of  the  barrier  face  was  raised 
about  7.5  inches.  In  the  second  test 
series,  NHTSA  tested  three  small  LTV’s 
and  a  fourth  vehicle  representative  of  a 
small  LTV,  using  the  test  procedure, 
including  the  3,000  pound  MDB, 
specified  in  Standard  No.  214  for 
passenger  cars.  (The  fourth  vehicle  was 
a  passenger  car  version  of  a  vehicle 
which  is  marketed  in  a  foiu'-wheel  drive 
version  as  an  LTV.  The  agency  believes 
that  both  versions  of  the  vehicle  provide 
similar  side  impact  protection.)  llie 
results  of  the  two  series  of  tests  are  set 
forth  in  the  PRIA. 

The  data  from  the  two  test  series 
indicate  that  many  current  LTV’s, 
especially  mediiun  and  heavy  ones, 
already  meet  the  injury  criteria  specified 
for  future  passenger  cars.  For  some 
L'TV’s,  this  is  true  even  when  the 
modified,  heavier  MDB  is  used.  Other 
L'TV’s,  however,  had  high  Tn(d)  and 
pelvic  g  levels  in  the  tests,  indicating 
that  their  occupants  would  have  a 
higher  risk  of  serious  occupant  injury  in 
the  types  of  real-world  crashes 
replicated  by  the  tests. 

Based  bn  the  limited  number  of  LTV 
side  impact  crash  tests  conducted  to 
date,  NHTSA  believes  that,  for  those 
LTV’s  that  would  not  already  comply 
with  Standard  No.  214’s  passenger  car 
requirements,  the  use  by  manufacturers 
of  countermeasures  which  employ 
padding  alone  would  probably  be 
sufficient  to  ensure  compliance.  This 
would  also  likely  be  true  for  possible 
alternative  requirements  that  might  be 


proposed,  such  as  ones  specifying  use  of 
a  heavier  MDB. 

In  its  passenger  car  nilemaking, 
NHTSA  estimated  that  the  efiectiveness 
of  coimtermeasures  which  employ 
padding  is  about  20  percent.  Ibe  agency 
is  citing  this  effectiveness  level  as  an 
example.  Further  evaluation  would  be 
needed  to  provide  an  effectiveness 
estimate  for  LTV’s.  In  order  to  provide 
estimates  of  benefits,  NHTSA  would 
also  need  to  estimate  the  percentage  of 
the  LTV  fleet  that  currently  complies 
with  specific  proposed  requirements. 

NHTSA  estimated  the  costs  of 
padding  countermeasures  for  passenger 
cars  to  be  $52-63  per  vehicle  (1969$). 
These  consumer  costs  included  front 
and  rear  passenger  protection,  two-  and 
four-door  models,  secondary  weight  and 
fuel  costs.The  agency  estimated  that 
passenger  car  countermeasures  would 
add  approximately  20  pounds  of  weight 
per  vehicle,  including  secondary  weight. 
Accounting  for  the  actual  crash  test 
performance  of  passenger  cars  in  the 
current  fleet,  a  secondary  weight 
penalty  and  a  fuel  penalty,  NHTSA 
estimated  a  sales  weighted  consumer 
cost  per  vehicle  of  $51  for  the  passenger 
car  requirements.  The  agency  is  citing 
these  passenger  car  cost  estimates  as  an 
example.  Fur^er  evaluation  would  be 
required  to  make  LTV  cost  estimates. 

In  analyzing  issues  related  to  the 
possible  extension  of  Standard  No.  214’s 
dynamic  side  impact  requirements  to 
LTV’s,  NHTSA  requests  information  and 
comments  on  the  following  questions: 

1.  What  current  crash  data  and  crash 
analyses  are  available  to  indicate 
injuries  to  the  thorax  and  pelvis  of  LTV 
occupants  in  vehicle-to-vehicle  side 
crashes? 

2.  What  tests/studies  have  been 
performed  concerning  the  lateral 
stiffness  and  crash  performance  of 
production  LTV’s  in  mitigating  thorax/ 
pelvis  injuries  in  side  impacts? 

3.  Should  the  side  impact  dynamic  test 
requirements  for  passenger  cars  be 
extended  to  all  LTV’s  with  a  GVWR  of 
10,000  poimds  or  less;  to  MPV’s  and 
trucks  with  a  GVWR  of  8,500  pounds  or 
less  and  an  unloaded  vehicle  weight  of 
5,500  pounds  or  less  (the  LTV’s  cited  in 
the  NHTSA  Authorization  Act  of  1991): 
to  some  other  group  of  LTV’s,  such  as 
mini-vans  (the  LTV’s  that  are  most  like 
passenger  cars);  or  not  to  any  LTV’s? 

4.  Should  the  weight  and  height  of 
contact  surface  of  the  MDB  for  side 
impact  testing  of  passenger  cars  be 
modified  to  be  more  representative  of 
vehicles  that  cause  injuries  and 
fatalities  in  LTV’s?  If  so,  what 
modifications  should  be  made? 
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5.  It  the  MDB  impact  speed/crab 
angle  combination  (33.5  mph/27  degrees, 
simulating  a  crash  in  which  a  vehicle 
traveling  at  30  mph  perpendicularly 
strikes  the  side  of  a  vehicle  traveling  at 
15  mph),  specified  for  passenger  car 
testing,  appropriate  for  LTV  testing?  Is 
the  30  mph/l5  mph  combination  a 
representative  crash  severity  for  serious 
chest  injury  in  LlVs  (as  it  is  for 
passenger  cars)? 

0.  Is  die  MDB  impact  point  specified 
for  passenger  cars  appropriate  for 
LTVs? 

7.  Should  the  90-degree  impact  angle 
be  changed  to  minimize  the  lateral 
stifbiess  effects  of  the  bench  seats  in 
LTV  tests?  If  so,  by  how  much  and  why? 

8.  ^ould  NKISA  develop  a  test 
procedure  for  LTV's  in  which  MDB 
height  and  weight  varies  depending 
upon  a  vehicle’s  sill/H-point  or  seating 
reference  point  heights  and  curb  weight? 
If  so,  what  specific  procedures  should 
the  agency  consider? 

9.  Is  the  basic  approach  of  NHTSA's 
side  impact  dynamic  test  requirements 
for  passenger  cars,  i.e.,  requiring 
vehicles  to  meet  specified  TTI(d)  and 
pelvic  g  limits  in  a  full-scale  crash  test, 
appropriate  for  LTlTs?  Are  there  any 
alternative  approaches  that  should  be 
considered? 

10.  Are  the  available  countermeasures 
for  reducing  thorax  and  pelvis  injuries  in 
passenger  car  side  impacts,  Le.,  &e  use 
of  structural  modifications  in 
combination  with  padding  or  the  use  of 
padding  alone,  applicable  to  LTV  side 
impacts?  Please  provide  estimates  of 
costs,  benefits  and  leadtimes  associated 
with  adopting  these  countermeasures  for 
LTV's.  To  what  extend  do  the  available 
countermeasures,  costs,  benefits  and 
leadtimes  vary  for  different  types  of 
LTV’s? 

11.  Should  difierent  performance 
requirements  be  established  for  different 
types  of  LTV’s,  e.g.,  based  on  size  of 
LTV,  number  of  doors,  etc.?  If  there  are 
no  seats  close  to  the  side  of  an  LTV, 
should  that  side  be  excluded  fi'om  the 
requirements?  Should  any  particular 
types  of  LTV’s,  such  as  walk-in  vans, 
tow  trucks,  and  vehicles  without 
permanent  side  doors,  be  excluded  from 
the  requirements? 

12.  What  impacts  would  result  on 
final  stage  manufacturers  and  alterers 
from  extending  the  side  impact  dynamic 
test  requirements  for  passenger  cars  to 
LTV’s? 

Rulemaking  Analyses  and  Notices 

DOT  Regulatory  Policies  and 
Procedures 

NHTSA  has  considered  the  potential 
burdens  and  benefits  associated  with 


extending  the  side  impact  dynamic  test 
requirements  for  passenger  cars  to 
LTV’s.  NHTSA  beUeves  that  this 
advance  notice  is  a  “significant” 
rulemaking  action  under  the  Department 
of  Transportation’s  regulatory  [Nicies 
and  procedures,  since  it  concerns  a 
matter  in  which  there  is  substantial 
public  interest.  The  agency  has  prepared 
a  PRIA  which  addresses  the  issues  of 
costs  and  benefits  of  the  potential 
countermeasures  that  the  agency  is 
considering  in  this  action.  'The  PRIA  is 
being  placed  in  the  docket. 

Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612,  and  it 
has  been  determined  that  it  does  no 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Comments 

NHTSA  solicits  public  comments  on 
the  questions  presented  in  this  ANPRM 
and  on  other  relevant  issues.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  ’This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality.  Three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Coimsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
fi^m  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency’s  confidential  business 
ii^ormation  regulation.  49  CFR  p€u*t  512. 

Ail  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
advance  proposal  will  be  considered.  To 
the  extent  possible,  comments  filed  after 
the  closing  date  will  also  be  considered. 
Comments  on  the  advance  proposal  will 
be  available  for  inspection  in  the  docket 
After  the  closing  date,  NHTSA  will 
continue  to  file  relevant  information  in 
the  docket  as  this  information  becomes 
available,  and  recommends  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 


Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  conunents,  the  docket 
supervisor  will  retimi  the  postcard  by 
mail. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Re^atory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  48  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

Authority:  15  U.S.C.  1392, 1401, 1407; 
delegations  of  authority  at  49  CFR  1.50  and 
501.8.) 

Issued  on:  June  1, 1992. 

Barry  VtMoe, 

Associate  Administrator  for  Rulemaking, 

(FR  Doc.  92-13168  Filed  6-2-92;  11:11  am] 
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DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Adminlatratlon 

50  CFR  Part  625 

Mid-Atlantic  Fishery  Management 
Council;  PubHc  Hearing  on  Summer 
Flounder  Fishery 

AQBNCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

action:  Notice  of  public  hearing; 
request  for  comments. 

summary:  The  Mid-Atlantic  Fishery 
Management  Council  will  hold  a  public 
hearing  on  the  resubmitted  portion  of 
Amen^ent  2  to  the  Summer  Flounder 
Fishery  Management  Man  (FMP).  The 
purpose  of  the  hearing  is  to  obtain 
public  comments  on  management 
provisions  that  will  be  resubmitted  to 
NMFS  to  replace  provisions 
disapproved  by  the  Regional  Director. 

dates:  Written  comments  on  the 
proposed  revisions  must  be  submitted 
by  noon,  June  22, 1992,  to  John  C. 
Bryson,  room  2115  Federal  Building,  300 
South  New  Street,  Dover,  DE 19901- 
6790,  phone  (302)  674-2331,  fax  (302) 
674-5399. 
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A  public  hearing  on  the  above 
revisions  will  be  held  at  7  p.nL.  Jiuie  24, 
1992. 

AOOflESSES:  The  hearing  will  be  held  at 
the  Radisson/Philadelphia  Airport,  500 
Stevens  Drive,  Philadelphia,  PA  19113, 
phone  (215)  521-5900. 

FOR  FURTHER  INFORMAHON  CONTACT: 
John  C.  Bryson,  room  2115,  Federal 
Building,  300  South  New  Street,  Dover, 

DE 19901-6790,  phone  (302)  674-2331, 
fax  (302)  674-5399. 

SUPPLEMENTARY  INFORMATION:  The 
following  portion  of  9.1.2.3.1  of 
Amendment  2  to  the  FMP  was 
disapproved: 

Until  the  Regional  Director  determines  that 
a  State  is  in  compliance  with  the  FMP, 
vessels  from  that  State  may  be  prohibited 
from  fishing  in  the  EEZ.  The  Regional 
Director  shall  publish  a  notice  in  the  Federal 
Register  specifying  which  States  are  in 
compliance,  which  States  are  not  in 
compliance,  and  which  States  are  closed.  A 
vessel  is  deemed  to  be  &om  the  State  listed 
on  the  permit  as  the  principal  landing  State 
as  shown  on  the  vessel’s  permit  application. 
The  State  from  which  the  vessel  is  deemed  to 
be  from  may  not  be  changed  except  through  a 
notification  to  the  Regional  Director  of  a 
change  to  the  permit  application.  Such 
notification  shall  include  evidence  sufficient 
for  the  Regional  Director  to  conclude  that  the 
legal  residence  of  the  owner  or  operator  has 
been  changed.  Such  evidence  may  include  a 
copy  of  a  drivers  license  or  a  voter 
registration  card. 

The  Regional  Director  shall  close  the  EEZ 
to  Fishing  for  summer  flounder  by  commercial 
vessels  from  a  particular  State  by  publishing 
a  notice  in  the  Federal  Register  if  he 
determines  that  the  State's  quota  has  been 
exceeded  and  the  State  has  taken  no  action 
or  inappropriate  action  to  close  it  Hshery. 

This  portion  was  judged  to  violate  national 
standard  4. 

Pursuant  to  section  304(b)  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act,  the  Director, 

Northeast  Regional  Office,  NMFS, 
recommended  that  the  issue  be  resolved 
by  adding  a  provision  that  the  Federal 
permits  required  by  the  FMP  be 
conditioned  with  the  restriction  that  the 
vessel  may  not  land  summer  flounder  in 
a  State  whose  quota  (established  under 
the  FMP)  has  been  reached.  This 
condition  would  apply  equally  and 
without  prejudice  to  all  permitted 
vessels,  regardless  of  their  home  port 
States,  and  would  not  depend  on  any 
State  action  or  inaction. 

To  implement  this  revision,  the  second 
paragraph  of  section  9.I.2.I.I.3.  (Permit 
application)  would  be  revised  by  adding 
a  second  sentence,  so  the  paragraph 
would  read: 

Applicants  for  a  permit  under  this  FMP 
must  agree,  as  a  condition  of  issuance  of  the 
permit,  to  fish  in  accordance  with  Federal 


hiles  whether  they  are  Hshing  in  the  KF.7-  or 
State  waters.  For  vessels  with  moratorium 
permits,  this  includes  agreeing  not  to  land 
summer  flounder  in  any  State  where  the 
Regional  Director  has  determined  that  the 
State's  commercial  quota  has  been  landed. 

Additionally,  section  9.I.2.5.  (Other 
measures)  would  be  revised  by  adding  a 
paragraph  to  read: 

Owners  or  operators  of  vessels  with 
moratorium  permits  may  not  land  summer 
flounder  in  a  State  when  the  Regional 
Director  has  determined  that  the  State’s 
commercial  quota  has  been  landed. 

To  be  consistent  with  these  revisions, 
§  625.4  (Vessel  permits)  and  S  625.8 
(Prohibitions)  of  the  implementing 
regulations  in  title  50  CFR  would  be 
amended  later  through  proposed 
rulemaking  with  a  public  comment 
period,  followed  by  publication  of  a 
final  rule.  These  revisions  do  not  change 
the  environmental,  economic,  or 
regulatory  impacts  of  Amendment  2,  so 
the  Environmental  Impact  Statement 
and  Regulatory  Impact  Review  are  not 
being  revised. 

Dated:  June  1, 1992. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  92-13126  Filed  6-4-92;  8:45  am] 
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50  CFR  Part  651 

[Docket  No.  920495-2095] 

Northeast  Multispecies  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Proposed  rule;  request  for 
comments. 

summary:  NOAA  proposes  to  amend 
the  regulations  implementing  the  Fishery 
Management  Plan  for  the  Northeast 
Multispecies  Fishery  (FMP)  by 
modifjdng  the  language  of  50  CFR 
651.20(e)(2),  which  allows  the  use  of  the 
net  strengtheners  in  the  Regulated  Mesh 
Area.  This  modification  is  necessary  to 
address  the  use  of  net  strengtheners  as  a 
means  of  circumventing  the  intent  of  the 
regulations. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  July  6, 
1992. 

ADDRESSES:  Comments  may  be  mailed 
to  Richard  B.  Roe,  Regional  Director, 
National  Marine  Fisheries  Service,  One 
Blackburn  Drive,  Gloucester,  MA  01930. 
Mark  the  outside  of  the  envelope 
"Comments  on  Groundfish  Regulations”. 

Copies  of  the  Regulatory  Impact 
Review  (RIR)  and  Environmental  Impact 


Statement  (EIS)  for  the  FMP  may  be 
obtained  from  Douglas  Marshall, 
Executive  Director,  New  England 
Fishery  Management  Council,  Suntaug 
OHice  Park,  5  Broadway,  Saugus,  MA 
01908. 

FOR  FURTHER  INFORMATION  CONTACT 

Jack  Terrill  (Resource  Policy  Analyst. 
Northeast  Region,  NMFS),  508-281-9252. 

SUPPLEMENTiUlY  INFORMATION:  The 

regulations  implementing  the  FMP 
specify  gear  requirements  such  as  a 
minimum  mesh  size  in  an  area 
designated  as  the  Regulated  Mesh  Area. 
The  regulations  at  50  CFR  651.20(e)(2) 
allow  for  the  use  of  a  strengthener  on  a 
net  subject  to  mesh  regulations  in  the 
Regulated  Mesh  Area.  The  net 
strengthener  employed  may  be  attached 
to  the  top  half  of  the  net  by  its  outer 
edges,  provided  that  it  is  of  the  same 
material  as  the  regulated  portion  of  the 
net  and  at  least  twice  the  authorized 
minimum  mesh  size.  The  top  half  is 
determined  by  laying  the  net  flat.  The 
intent  of  the  regulation  was  to  allow  the 
legitimate  use  of  a  portion  of  a  net  over 
the  regulated  net  that  would  provide 
added  strength  but  not  impede 
escapement  of  fish  through  the  regulated 
mesh.  Added  strength  could  be 
necessary  if  a  net  is  full  of  fish  and 
under  strain. 

Several  fishermen  have  interpreted 
the  regulation  differently  from  its  intent. 
They  have  employed  a  net  strengthener 
that  if  laid  flat  on  top  of  the  regulated 
net  would  actually  have  a  smaller  width 
than  the  regulated  net.  The  application 
of  this  type  of  net  strengthener 
constricts  the  full  opening  of  the  net, 
which  results  in  a  smaller  effective  mesh 
size  despite  the  use  of  legal  size  mesh. 
Recent  reports  have  indicated  that  a  net 
equipped  in  this  manner  will  catch  fish 
below  the  legal  minimum  size,  with  up 
to  85  percent  discards  of  Atlantic  cod 
occurring.  The  increased  mortality 
resulting  ft'om  this  practice  is  not 
consistent  with  the  original  intent  of  the 
regulation. 

In  order  td  eliminate  this  practice,  the 
New  England  Fishery  Management 
Council  (Council)  requested  NMFS  to 
modify  the  existing  regulation  by 
allowing  only  one  splitting  strap  and  one 
bull  rope  to  be  present  on  the  top  of  the 
regulated  portion  of  a  trawl  net.  These 
may  be  no  more  than  3  inches  in 
diameter  and  can  not  constrict  in  any 
manner  the  top  of  the  regulated  portion 
of  the  net.  No  other  device  or  material 
may  be  used  on  the  top  of  the  regulated 
portion  of  the  net 

Such  a  configuration  should  not  affect 
the  behavior  of  the  net  nor  should  it 
result  in  any  increase  in  cost.  It  would 
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effectively  eliminate  the  current 
practice,  and  make  it  consistent  with  the 
intent  of  the  original  requirement 

Comments  are  requested  on  this 
proposed  rule  and  v^l  be  accepted  until 
July  6, 1992.  Specific  comments  are 
requested  on  the  adequacy  of  the 
allowance  of  one  bull  rope.  At  a  meeting 
of  the  Council’s  Groundfish  Industry 
Advisory  Panel  it  was  suggested  that 
one  bull  rope  was  not  sufficient  now 
that  the  related  portion  of  th  net  is  the 
entire  net.  Comments  received  on  this 
aspect  of  the  proposed  rule  will  be 
considered  and  any  change  will  be 
specified  in  the  final  rule  for  this 
amendment. 

Classification 

The  Regional  Director  has  initially 
determined  that  this  proposed  rule  is 
necessary  for  the  conservation  and 
management  of  the  Northeast 
multispecies  fishery  and  is  consistent 
with  the  Magnuson  Act  and  with  other 
applicable  law. 

The  Regional  Director  has  determined 
that  this  ^e  is  consistent  with  the  FMP. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determined  that 
this  proposed  rule,  which  would  revise 
the  language  in  the  regulations 
implementing  the  FMP,  does  not  alter 
the  scope  or  intent  of  the  FMP,  the 
conclusions  derived  fi'om  the  regulatory 
impact  review  (RIR),  EIS,  or  Re^atory 
Flexibility  Analysis  for  the  FMP,  or  its 
implementing  regulations.  Therefore, 
this  proposed  rule  is  consistent  with 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act  The  General 
Counsel  of  the  Department  of  Commerce 
certified  to  the  Small  Business 
Administration  that  the  proposed  rule,  if 
adopted,  would  not  have  a  significant 
economic  impact  on  a  substcmtial 
number  of  small  entities  since  the 
proposed  rule  would  only  modify  the 
regulations  to  achieve  its  origin^  intent 
and  eliminate  interpretations  which 
circumvent  the  purpose  of  the 
regulation. 

This  action  is  categorically  excluded 
from  the  requirement  to  prepare  an 
environmental  assessment  by  NOAA 
Administrative  Order  216-6.  The  EIS 
prepared  for  the  FMP  assessed  the 
impacts  of  the  regulated  mesh 
requirement.  The  net  strengthener 
provision  in  this  regulatory  amendment 
further  defines  how  the  regulated  mesh 
requirement  is  implemented.  This 
modification  intends  to  achieve  the 
effects  associated  with  the  regulated 
mesh  requirement. 

This  rule  does  not  contain  a 
collection-of-information  requirement 
for  the  purposes  of  the  Paperwork 
Reduction  Act. 


The  Regional  Director  has  determined 
that  this  i^e  would  be  implemented  in  a 
manner  that  is  consistent,  to  the 
maximum  extent  practicable,  with  the 
approved  coastal  zone  management 
programs  of  Maine,  New  Hampshire, 
Massachusetts,  Rhode  Island, 
Connecticut,  New  York,  New  Jersey, 
Pennsylvania,  Delaware,  Maryland,  and 
Virginia.  The  basis  of  this  determination 
is  that  this  proposed  rule  reflects  the 
intent  of  the  final  rule  that  originally 
implemented  the  minimum  mesh  size 
requirement  for  the  groundfish  fishery. 
Therefore,  it  is  not  necessary  to  submit 
this  rulemaking  for  review  by  the 
responsible  State  agencies  under  section 
307  of  the  Coastal  Zone  Management 
Act. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

List  of  Subjects  in  50  CFR  Part  651 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  June  1, 1992. 

Michael  F.  llllman. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  651  is  proposed 
to  be  amended  as  follows: 

PART  651— NORTHEAST 
MULTISPECIES  FISHERY 

1.  The  authority  citation  for  part  651 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  S  651.20,  paragraph  (e)(2)  is 
revised  to  read  as  foUows: 

S  651.20  Regulated  mesh  area  and  gear 
limitations. 

(e)  *  *  * 

(2)  A  fishing  vessel  shall  not  use  any 
device  or  material,  including,  but  not 
limited  to,  nets,  net  strengtheners,  ropes, 
lines,  or  chafing  gear,  on  the  top  of  the 
regulated  portion  of  a  trawl  net,  except 
that  one  splitting  strap  and  one  bull  rope 
(if  present),  consisting  of  line  and  rope 
no  more  than  3  inches  (7.62  cm)  in 
diameter,  may  be  used  if  such  splitting 
strap  and/or  bull  rope  does  not  constrict 
in  any  manner  the  top  of  the  regulated 
portion  of  a  trawl  net.  ‘Top  of  die 
regulated  portion  of  the  net”  means  the 
50  percent  of  the  entire  regulated  portion 
of  the  net  (that  in  a  hypothetical 
situation)  would  not  be  in  contact  with 
the  ocean  bottom  during  a  tow  if  the 
regulated  portion  of  the  net  were  laid 
flat  on  the  ocean  floor.  For  the  purpose 
of  this  subpuagraph,  head  ropes  shall 


not  be  considered  part  of  the  top  of  the 
regulated  portion  of  a  trawl  net. 

***** 

[FR  Doc.  92-13201  Filed  fr-4-92;  8:45  am] 
BILUNQ  CODE  3S10-22-M 


50  CFR  Part  675 

Petition  for  Ruiemaking;  Centrai 
Bering  Sea  Fisherman’s  Association 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

ACTION:  Decision  on  petition  for 
rulemaking;  denial. 

summary:  NMFS  announces  its  decision 
not  to  imdertake  at  this  time  the 
rulemaking  requested  by  a  petition 
submitted  by  the  Central  Bering  Sea 
Fishermen’s  Association  (CBSFA).  On 
April  3, 1992,  NMFS  received  a  request 
from  CBSFA  to  stay  proceedings  and 
decisionmaking  on  CBSFA’s  Petition  for 
rulemaking  without  prejudice  to  a 
resumption  of  such  proceedings  on 
further  notice  by  CBSFA.  Based  on 
NOAA  guidelines  and  given  CBSFA’s 
request,  NMFS  has  decided  not  to 
imdertake  the  rulemaking  suggested  by 
CBSFA.  This  decision  is  based  on 
procedural  grounds  and  does  not 
address  the  substantive  merits  of 
CBSFA’s  petition. 

FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  Belli,  Fishery  Management 
Specialist.  (301)  713-2341,  or  Lauren 
Rogerson,  Attorney-Advisor,  (301)  713- 
2231. 

SUPPLEMENTARY  INFORMATION:  CBSFA 
petitioned  NMFS  to:  (1)  Issue  a  rule  to 
provide  a  directed  allocation  of  the 
Bering  Sea  and  Aleutian  Islands  Total 
Allowable  Catch  to  the  Pribilof 
communities,  (2)  issue  an  interpretabvu 
rule  indicating  NMFS  has  a  fiduciary 
obligation  to  assist  in  the  Federal 
creation  of  a  fishery-based  economy  uu 
the  Pribilof  Islands  and,  (3)  issue  a 
finding  that  the  Community 
Development  Quota  (CDQ)  system  will 
not  encourage  serious  investment  in 
fishery  related  enterprises  on  the 
Pribilof  Islands.  As  stated  in  its  petition, 
CBSFA  represents  the  vested  interest  of 
Aleut  Natives  of  the  Prifilof  Islands, 
Alaska,  in  the  creation  of  a  fisheries- 
based  economy  on  the  Pribilof  Islands. 

The  notice  of  receipt  of  petition  for 
rulemaking  and  request  for  comments 
was  published  in  the  Federal  Register  on 
January  21, 1992  (57  FR  2247).  The  public 
comment  period  ended  March  6, 1^2. 
Twelve  comments  in  support  of  the 
petition  were  received  during  the 
comment  period. 
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The  CBSFA  requested  publication  of, 
and  action  on,  its  petition  concurrent 
with  public  notice  and  review  of 
Amendment  18  to  the  FMP.  Amendment 
18  to  the  FMP  was  prepared  by  the 
North  Pacific  Fishery  Management 
Council  (Council)  and  was  submitted  to 
the  Secretary  for  review  under  the 
provisions  of  the  Magnuson  Act.  As 
proposed.  Amendment  18  contained  a 
provision  to  establish  a  Western  Alaska 
Community  Development  Quota  (CDQ) 
program  and  set  aside  7.5  percent  of  the 
Bering  Sea  and  Aleutian  Islands  pollock 
quota  for  western  Alaska  communities. 
On  March  4, 1992,  the  Under  Secretary 
for  Oceans  and  Atmosphere  approved  in 
concept  the  CDQ  provisions  of 
Amendment  18.  Criteria  for  commimity 
eligibility  will  be  established  by  the 
Governor  of  Alaska,  in  consultation 
with  the  Council,  and  submitted  to  the 
Secretary  of  Commerce  for  approval 
through  rulemaking. 

On  April  3, 1992,  CBSFA  submitted  a 
request  for  a  stay  of  proceedings  to  the 
Assistant  Administrator.  CBSFA  stated 
that  the  purpose  of  the  request  was  to 
preserve  NOAA’s  freedom  to  judge  the 
merits  and  legal  sufficiency  of  certain 


forthcoming  actions  of  the  Council 
concerning  the  eligibility  criteria  for  the 
CDQ  program  at  upcoming  Council 
meetings.  In  its  request,  CBSFA  stated 
the  belief  that  the  Council  may  redefine 
the  CDQ  and  the  inshore  allocations 
such  that  the  objectives  of  its  petition 
can  be  met  through  the  council  process. 
CBSFA  requested  a  stay  of  proceeding 
so  that,  if  its  objectives  are  not  realized 
through  the  coimcil  process,  it  may 
resume  the  petition. 

NMFS  considered  CBSFA’s  petition 
and  its  request  for  a  stay  of  proceedings 
and  has  decided  not  to  initiate  the 
rulemaking  suggested  by  CBSFA  for  two 
reasons.  First,  NOAA  guidelines  provide 
for  acceptance  or  rejection  of  a  petition 
for  rulemaking  by  the  120th  day  after 
receipt  of  its  petition  for  rulemaking. 
There  is  no  provision  for  postponing  a 
decision  based  on  a  request  for  a  stay 
by  a  petitioner.  Second,  NMFS 
encourages  interested  groups  to  work 
through  the  Council  process  to  affect 
changes  in  fishery  management.  CBSFA 
stated  in  the  request  for  a  stay  of 
proceedings  its  renewed  interest  in 
working  with  the  Council  in  its  review  of 
CDQ  criteria.  For  these  reasons,  NMFS 


has  determined  that  there  is  no  benefit 
to  be  derived  by  extending  the  review 
period  by  postponing  a  decision 
indefinitely.  NMFS'  decision  not  to 
initiate  rulemaking  at  this  time  is  based 
on  procedural  groimds  and  is  not  based 
on  the  merits  of  the  petition.  Because 
NMFS'  decision  not  to  initiate 
rulemaking  is  based  on  procedural 
grounds,  NMFS  did  not  consider 
comments  submitted  by  the  public; 
therefore,  the  comments  are  not 
discussed  in  detail  in  this  notice.  Copies 
of  the  comments  are  available  upon 
request  for  public  inspection. 

Under  the  Administrative  Procedure 
Act,  CBSFA  may  resubmit  the  petition. 
All  petitions  for  rulemaking  received  by 
NMFS  will  be  processed  in  accordance 
with  NOAA  guidelines  and  published  in 
the  Federal  Register  for  review  and 
public  comment. 

Dated:  June  1, 1992. 

William  W.  Fox,  Ir.. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  92-13203  Filed  6-4-92;  8:45  am] 
BIUJNQ  CODE  3S10-22-« 
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Dated;  )une  1, 1992. 

Jeffrey  S.  Lubbers, 

Research  Director. 

[FR  Doc.  92-13248  Filed  6-4-92;  8:45  am] 
BIUJNQ  CODE  6110-01-M 

DEPARTMENT  OF  AGRICULTURE 
Soil  Conservation  Service 


This  section  of  the  FEDERAL  REGISTER 
contains  docunients  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agerKy 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agervry  statements  of 
orgartization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Adjudication  Notice  of 
Public  Meetings 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463),  notice  is  hereby  given  of  a  series  of 
meetings  of  the  Committee  on 
Adjudication  of  the  Administrative 
Conference  of  the  United  States. 

The  Committee  will  discuss  a  draft 
report  on  the  federal  administrative 
judiciary,  prepared  for  the  Conference 
by  Paul  Verkuil,  Daniel  Gifford,  Charles 
Koch,  Richard  Pierce,  and  Jeffrey 
Rubbers. 

Copies  of  the  draft  report  are 
available  from  the  Conference. 

OATES:  Monday,  June  29, 1992  at  1:30 
p.m.,  Wednesday,  July  15, 1992  at  1:30 
p.m.,  Tuesday,  August  4, 1992  at  1:30 
p.m.,  Tuesday,  August  18, 1992  at  1:30 
p.m. 

location:  Library  of  the  Administrative 
Conference,  2120  L  Street  NW.,  suite 
500,  Washington,  DC. 

PUBLIC  participation:  The  committee 
meetings  are  open  to  the  interested 
public,  but  limited  to  the  space 
available.  Persons  wishing  to  attend 
should  notify  the  contact  person  at  least 
two  days  prior  to  each  meeting.  The 
committee  chairman  may  permit 
members  of  Jhe  public  to  present  oral 
statement  at  the  meetings.  Any  member 
of  the  public  may  file  a  written 
statement  with  the  committee  before, 
during,  or  after  the  meetings.  Minutes  of 
the  meetings  will  be  available  on 
request 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  G.  Miller,  Office  of  the  Chairman, 
Administrative  Conference  of  the  United 
States,  2120  L  Street  NW..  suite  500, 
Washington,  DC  20037.  Telephone:  (202) 
254-7020. 


Bedrock  Creek  Watershed  Protection 
Project;  Clearwater  and  Nez  Perce 
Counties 

agency:  Soil  Conservation  Service, 
Department  of  Agriculture. 
action:  Notice  of  a  finding  of  no 
significant  impact. 

FOR  FURTHER  INFORMATION  CONTACT. 

Paul  H.  Calverley,  State  Conservationist, 
Soil  Conservation  Service,  3244  Elder 
Street,  room  124,  Boise,  Idaho,  83705, 
telephone  (208)  334-1601. 

notice:  Pursuant  to  section  102(2)(C)  of 
the  National  Environmentral  Policy  Act 
of  1969;  the  Council  on  Environmental 
Quality  Guidelines  (40  CFR  part  1500); 
and  the  Soil  Conservation  Service 
Guidelines  (7  CFR  part  650);  the  Soil  * 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  Bedrock  Creek 
Watershed  Protection  Project, 

Clearwater  and  Nez  Perce  Counties, 
Idaho. 

The  Environmental  Assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  signihcant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
hndings,  Paul  H.  Calyerley,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  was 
not  needed  for  this  project. 

The  Bedrock  Creek  Watershed 
Protection  Project  consists  of  a  system 
of  land  treatment  measure  designed  to 
protect  the  resource  base,  reduce  off-site 
sediment,  and  improve  the  quality  of 
waters  entering  the  Clearwater  River. 
Planned  land  treatment  practices 
include  pasture  and  hayland  planting, 
critical  area  planting,  grassed 
waterways,  terraces,  and  sediment 
basins. 

The  notice  of  a  finding  of  no 
significant  impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency.  The  basic  data 


developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  Paul  H. 
Calverley.  The  FONSI  has  been  sent  to 
various  Federal,  State,  and  local 
agencies,  and  interested  parties.  A 
limited  number  of  copies  of  the  FONSI 
are  available  to  ffll  single  copy  requests 
at  the  address  stated  on  the  previous 
page. 

No  administrative  action  on  the 
proposal  will  be  initiated  imtil  30  days 
after  the  date  of  this  publication  in  the 
Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 

10904 — Watershed  Protection  and  Flood 
Prevention  Program,  and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergovernmental  consultation  with 
State  and  Local  Officials] 

Dated:  May  26.  ia92. 

[FR  Doc.  92-13179  Filed  6-4-92;  8:45  am) 
BILUNO  CODE  3410-1S-M 


DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Annual  Retail  Trade  Survey. 

Form  Number(s):  B-151,  B-151A, 
B-151D,  B-152,  B-153,  B-153D. 

Agency  Approval  Number:  0607-0013. 

Type  of  Request:  Extension  of  a 
currently  approved  collection  without 
any  change  in  the  substance  or  in  the 
method  of  collection. 

Burden:  9,415  hours. 

Number  of  Respondents:  22,458. 

Avg  Hours  Per  Request:  25  minutes. 

Needs  and  Uses:  The  Bureau  of  the 
Census  conducts  the  Annual  Retail 
Trade  Sur«ey  to  collect  annual  totals  of 
sales,  inventories,  inventory  valuation 
methods,  purchases,  and  accounts 
receivable  balances  from  a  sample  of 
retail  establishments  in  the  United 
States.  The  estimates  compiled  from  this 
survey  are  critical  to  the  accurate 
measurement  of  total  economic  activity 
and  are  used  in  computing  such 
indicators  of  economic  well-being  as  the 
Gross  Domestic  Product  and  the 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
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National  Income  and  Product  Account. 
Survey  results  also  provide  valuable 
information  for  economic  policy 
decisions  and  actions  by  die  government 
and  are  widely  used  by  private 
businesses,  trade  organizations, 
professional  associations,  and  other  for 
market  research  and  anaylsis. 

Affected  Public;  Businesses  or  other 
for-profit  organizations. 

Frequency:  Annually. 

Respondent’s  Obligation:  Mandatory. 

OMB  Desk  Officer  Maria  Gonzalez, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  377-3271, 
Department  of  Commerce,  room  5312, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503.  ^ 

Dated;  June  2, 1992. 

Edwaid  Michals, 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 

[FR  Doc.  92-13234  Filed  6-4-92;  8:45  am] 
BILLING  CODE  3S1(M)7-F 


Foreign-Trade  Zones  Board 
[Docket  15-92] 

Proposed  Foreign-Trade  Zone— Ria 
Rancho,  NM;  Appiication  Fiied 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Rio  Rancho,  New 
Mexico,  requesting  authority  to 
establish  a  general-purpose  foreign- 
trade  zone  in  Rio  Rancho,  New  Mexico, 
adjacent  to  the  Albuquerque  Customs 
port  of  entry.  The  application  was 
I  submitted  pursuant  to  the  provisions  of 
;  the  Foreign-Trade  Zones  Act,  as 
i  amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
i  400).  It  was  formally  filed  on  May  22, 
1992.  The  applicant  is  authorized  to 
\  make  the  proposal  under  section  3-18- 
'  29,  New  Mexico  Statutes  Annotated 

1978  (1985  Repl.). 

The  proposed  zone  would  be  in  the 
second  project  in  the  Albuquerque  area. 
The  Board  authorized  the  City  of 
Albuquerque,  New  Mexico,  to  establish 
a  general-purpose  zone  and  subzone  in 
1984  (FTZ  110,  Board  Order  279,  49  FR 
44516). 

The  proposed  Rio  Rancho  foreign- 
trade  zone  would  be  located  at  the  Rio 
Rancho  Industrial  Park,  which  consists 


of  5  parcels  (567  acres).  Four  of  the 
parcels  are  located  in  the  City  of  Rio 
Rancho  (three  are  on  New  Mexico  State 
Highway  528  and  one  on  Southern 
Boulevard).  The  fifth  parcel  is  located  in 
Sandoval  County,  immediately  adjacent 
to  the  City  of  Rio  R€incho,  on  Highway 
528.  Amrep  Southwest  Inc.  (Amrep),  is 
the  primary  developer  and  owner  of  the 
industrial  park,  although  certain  parcels 
have  been  sold  to  individual  firms  which 
remain  subject  to  the  covenants  of  the 
park.  Amrep  has  been  designated  as  the 
proposed  zone  operator. 

The  application  indicates  there  is  a 
need  for  additional  zone  services  in  the 
Albuquerque  area  to  serve  the  economic 
development  needs  of  the  City  of  Rio 
Rancho.  Several  firms  have  indicated  an 
interest  in  using  zone  procedures  for 
warehousing/distribution  of  such  items 
as  integrated  circuits,  die  cutting  tooling, 
electronic  aviation  communication 
products,  optical  and  medical  products, 
and  electronic  components  and 
accessories.  Specific  manufacturing 
approvals  are  not  being  sought  at  this 
time.  Requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations  (as  revised,  56  FR  50790- 
50808, 10-8-91),  a  member  of  the  FTZ 
Staff  has  been  designated  examiner  to 
investigate  the  appolication  and  report 
to  the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (orginal  and  3  copies)  shall 
be  addressed  to  the  Board’s  Executive 
Secretary  at  the  address  below.  The 
closing  period  for  their  receipt  is  August 
4, 1992.  Rebuttal  comments  in  response 
to  material  submitted  during  the 
foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
August  19, 1992). 

While  no  public  hearing  has  been 
scheduled  for  the  FTZ  Board, 
consideration  will  be  given  to  such  a 
hearing  during  the  review. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  location: 

U.S.  Department  of  Commerce  District  Office, 
625  Silver  Street,  SW.,  3d  Floor, 
Albuquerque,  NM  87102. 

Office  of  the  Executive  Secretary,  Foreign- 
Trade  Zones  Board,  room  3716,  U.S. 
Department  of  Commerce,  14th  & 
Pennsylvania  Avenue,  NW.,  Washington, 
DC  20230. 

Dated:  May  29. 1992. 

John ).  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  92-13235  Filed  6-4-92:  8:45  am] 
BILLING  CODE  3510-OS-M 


International  Trade  Administration 
[A-588-015] 

Television  Receivers,  Monochrome  and 
Color,  From  Japan;  Termination  of 
Antidumping  Duty  Administrative 
Review 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

action:  Notice  of  termination  of 
antidumping  duty  administrative  review. 

SUMMARY:  On  April  13, 1992  (57  FR 
12797),  the  Department  of  Commerce 
initiated  an  administrative  review  of  the 
antidumping  duty  finding  on  television 
receivers,  monochrome  and  color,  from 
Japan  for  the  period  March  1, 1991, 
through  February  29, 1992,  for 
television  receivers  manufactured  by 
Citizen  Watch  Co.,  Ltd.  The  Department 
has  now  decided  to  terminate  this 
review. 

EFFECTIVE  DATE:  June  5, 1992. 

FOR  FURTHER  INFORMATION  CONTACT. 

Fred  Baker  or  Robert  Marenick,  Office, 
of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  telephone  (202)  377-5255. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  30, 1992,  we  received  a 
request  from  Citizen  Watch  Co.,  Ltd. 
(Citizen),  a  Japanese  manufacturer  of 
television  receivers,  to  conduct  an 
administrative  review  of  the 
antidumping  duty  finding  on  telephone 
receivers,  monochrome  and  color,  from 
Japan  for  the  period  March  1, 1991, 
through  February  29, 1992.  On  April  13, 
1992,  we  published  a  notice  initiating 
that  administrative  review  (57  FR  12797). 

On  May  15, 1992,  Citizen  withdrew  its 
request  for  review.  Therefore,  we  are 
terminating  the  review  of  the  television 
receivers,  monochrome  and  color,  from 
Japan  for  the  period  of  March  1, 1991, 
through  February  29, 1992. 

This  termination  of  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tari^  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a)(1)  and  19  CFR 
353.22(a)(5). 

Dated:  May  29. 1992. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

|FR  Doc.  92-13236  Filed  6-4-92;  8:45  am) 
BILLING  CODE  3510-OS-M 
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Final  Negative  Countervailing  Duty 
Determinations:  Oscillating  and  Celling 
Fans  From  the  People’s  Republic  of 
China 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

EFFECTIVE  DATE:  June  5, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Cotjanle  or  Beth  Graham,  Office  of 
Countervailing  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099, 14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone  (202)  377-3534  or 
377-4105,  respectively, 

FINAL  determination: 

Case  History 

Since  the  publication  of  the  notice  of 
preliminary  determination  in  the  Federal 
Register  (56  FR 10111,  March  23, 1992), 
the  following  events  have  occurred. 

We  conducted  verification  in  the  PRC 
and  Hong  Kong  of  certain  respondents 
from  April  8  to  April  17, 1992. 

On  April  30, 1992,  Lasko  Metal 
Products,  Inc.  (Lasko),  petitioner,  alleged 
that  PRC  fan  producers  beneht  from 
upstream  subsidies  provided  to  steel- 
input  suppliers.  On  May  11, 1992,  the 
Government  of  the  People’s  Republic  of 
China  (GPRC),  the  China  Chamber  of 
Commerce  for  Machinery  and  Electronic 
Products  (including  China  Household 
Electric  Appliance  Branch),  and  the 
China  Association  of  Enterprises  with 
Foreign  Investment,  disputed 
petitioner's  allegations  as  untimely 
under  19  CFR  355.15(d).  On  May  15, 

1992,  we  dismissed  petitioner's  upstream 
allegation  on  the  following  bases:  (1) 
Petitioner  did  not  provide  evidence  to 
support  reversal  of  the  Department's 
preliminary  determination  that  the 
“downstream"  industries,  i.e.,  producers 
of  oscillating  and  ceiling  fans,  are  not 
market-oriented,  (2)  petitioner  provided 
no  information  that  would  cause  the 
Department  to  reconsider  its  conclusion 
in  Initiation  of  Countervailing  Duty 
Investigation:  Chrome-Plated  Lug  Nuts 
and  Wheel  Locks  from  the  People’s 
Republic  of  China,  (57  FR  877,  January  9, 
1992)  that  significant  state  control  of  the 
PRC  steel  sector,  the  allegedly 
subsidized  input  suppliers,  rendered 
“subsidies”  to  such  suppliers  incapable 
of  being  identihed  or  fairly  quantified, 
and  (3)  petitioner  provided  insufficient 
information  identifying  a  beneht  to  the 
input  product,  the  existence  of  a 
competitive  benefit,  and  establishing 
that  the  subsidies  had  a  significant 
effect  on  the  cost  of  producing  the 
subject  merchandise. 


A  hearing  was  held  on  May  22, 1992. 
Scope  of  Investigation 

Imports  covered  by  these 
investigations  constitute  two  separate 
classes  or  kinds  of  merchandise:  (1) 
Oscillating  fans;  and  (2)  ceiling  fans. 

The  products  subject  to  these 
investigations  are  oscillating  fans  and 
ceiling  fans.  Oscillating  fans  are  electric 
fans  that  direct  a  flow  of  air  using  a  fan 
blade/motor  unit  that  pivots  back  and 
forth  on  a  stationary  base  (“oscillates"). 
Oscillating  fans  incorporate  a  self 
contained  electric  motor  of  an  output 
not  exceeding  125  watts.  Ceiling  fans  are 
electric  fans  that  direct  a  downward 
and/or  upward  flow  of  air  using  a  fan 
blade/motor  unit  Ceiling  fans 
incorporate  a  self-contained  electric 
motor  of  an  output  not  exceeding  125 
watts.  Ceiling  fans  are  designed  for 
permanent  or  semi-permanent 
installation. 

Window  fans,  industrial  oscillating 
fans,  industrial  ceiling  fans,  and 
commercial  ventilator  fans  are  not 
included  within  the  scope  of  these 
investigations.  Futhermore,  industrial 
ceiling  fans  are  defined  as  ceiling  fans 
that  meet  six  or  more  of  the  following 
criteria  in  any  combination:  A  maximum 
speed  of  greater  than  280  revolutions  per 
minute  (RPMs);  a  minimum  air  delivery 
capacity  of  8000  cubic  feet  per  minute 
(CFM);  no  reversible  motor  switch; 
controlled  by  wall-moutned  electronic 
switch;  no  built-in  motor  controls;  no 
decorative  features;  not  light  adaptable; 
fan  blades  greater  than  52  inches  in 
diameter,  metal  fan  blades;  downrod 
mounting  only-no  hugger  mounting 
capability;  three  fan  blades;  fan  blades 
mounted  on  top  of  motor  housing;  single¬ 
speed  motor. 

The  Harmonized  Tariff  Schedule 
(HTS)  subheading  under  which 
oscillating  fans  are  classifiable  is 
8414.51.0090.  The  HTS  subheading  under 
which  ceiling  fans  are  classifiable  is 
8414.51.0030.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

The  Market  Orientation  of  the  PRC  Fans 
Industry 

As  explained  in  our  preliminary 
determinations,  the  countervailing  duty 
(CVD)  law  may  be  applied  to  industries 
in  nonmarket  economy  (NME)  countries 
if  the  Department  finds  that  the  relevant 
industry  is  a  market-oriented  industry 
(MOI).  To  determine  whether  a  sector  of 
.  an  NME  is  market-oriented,  the 
Department  applies  the  following  three- 
part  test: 


•  For  merchandise  under 
investigation,  there  must  be  virtually  no 
government  involvement  in  setting 
prices  or  amounts  to  be  produced.  For 
example,  state-required  production  or 
allocation  of  production  of  the 
merchandise,  whether  for  export  or 
domestic  consumption  in  the  NME 
country,  would  be  an  almost  insuperable 
beirrier  to  finding  a  market-oriented 
industry. 

•  The  industry  producing  the 
merchandise  under  investigation  should 
be  characterized  by  private  or  collective 
ownership.  There  may  be  state-owned 
enterprises  in  the  industry,  but 
substantial  state  ownership  would 
weigh  heavily  against  finding  a  maricet- 
oriented  industry. 

•  Market-determined  prices  must  be 
paid  for  all  significant  inputs,  whether 
material  or  non-material  [e.g.,  labor  and 
overhead),  and  for  an  all-but- 
insignificant  proportion  of  all  the  inputs 
accounting  for  the  total  value  of  the 
merchandise  under  investigation.  For 
example,  an  input  price  will  not  be 
considered  market-determined  if  the 
producers  of  the  merchandise  under 
investigation  pay  a  state-set  price  for 
the  iniput  or  if  the  input  is  supplied  to 
the  producers  at  government  direction. 
Moreover,  if  there  is  any  state-required 
production  in  the  industry  producing  the 
input,  the  share  of  state-required 
production  must  be  insignificant. 

See  Preliminary  Negative 
Countervailing  Duty  Determination: 
Oscillating  and  Ceiling  Fans  from  the 
People's  Republic  of  China  (56  FR  10011, 
March  23, 1992).  If  all  of  these  conditions 
are  not  met,  the  producers  of  the 
merchandise  under  investigation  will  be 
treated  as  NME  producers  and  the  CVD 
law  will  not  apply. 

Based  on  our  verification  of  the 
responses  submitted  in  this  proceeding, 
we  determine  that  the  fans  industry  in 
the  PRC  does  not  meet  the  third  of  these 
criteria.  Verification  confirmed  that 
most  of  the  companies  under 
investigating  source  significant  inputs  in . 
the  PRC.  We  also  established  that  some 
of  the  products  included  within  the 
PRC's  mandatory  plan  are  used  as 
inputs  for  fans  and  that  for  certain 
inputs,  in-plan  production  was  a 
significant  proportion  of  all  PRC 
production  of  Uiose  inputs.  Verification 
also  established  that  certain  PRC  fan 
input  suppliers  have  both  in-plan  and 
out-of-plan  production.  Finally,  we 
learned  at  verification  that  some  of  the 
state-  and  collectively-owned 
enterprises  producing  fans  purchase 
inputs  at  state-mandated  prices. 
Although  the  in-plan  purchases  were  for 
inputs  used  in  the  prc^uction  of 
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products  other  than  the  fans  under 
investigation,  the  materials  were  the 
same  as  those  used  for  fan  production. 
These  companies  had  no  inventory 
control  system  which  distinguished 
between  materials  purchased  in-plan 
and  out-of-plan. 

Because  we  have  determined  that 
there  is  extensive  government 
involvement  in  certain  industries 
supplying  significant  inputs  to  the  PRC 
fans  producers,  there  is  no  need  to 
address  the  first  two  parts  of  the  MOI 
test.  However,  if  the  first  two  parts  of 
the  MOI  test  were  to  be  addressed,  the 
Department  has  concerns  regarding  the 
extent  of  the  influence  which  GPRC 
guidance  plans  issued  to  collectives  and 
state-owned  enterprises  have  on  their 
production  and  marketing  decisions.  For 
example,  local  govemmentas  set  certain 
production  targets.  These  production 
targets  establish  either  total  production 
quantities  or  values.  Verification 
established  that  guidance  plans  also  are 
used  by  local  authorities  as  a  means  to 
measure  company  management's 
performance,  again  suggesting  business 
enterprises’  lack  of  automony  from  the 
government  concerning  prices  and 
production. 

Based  on  the  information  above,  we 
conclude  that  the  prices  of  several 
significant  inputs  are  not  market- 
determined.  TTierefore,  we  have 
determined  that  the  PRC  fans  industry  is 
not  an  MOI.  As  a  result,  we  determine 
that  the  CVD  law  cannot  be  applied  to 
the  PRC  fan  industry.  Therefore,  the 
Department  is  issuing  final  negative 
determinations  in  these  proceedings. 

Interested  Party  Comments 

Comment  1:  The  respondents  and  a 
U.S.  importer,  Encon,  argue  that  the 
CVD  law  cannot  be  applied  to  an  NME 
country  like  China.  They  claim  that  the 
Court  of  Appeals  held  in  Georgetown 
Steel  Corp.  v.  United  States,  801  F.2d 
1309  (Fed.  Cir.  1986)  (Georgetown  Steel) 
that  once  a  country  is  determined  to  be 
an  NME  country,  application  of  the  CVD 
law  is  precluded  as  a  matter  of  law. 
Respondents  claim  that  according  to  the 
court  in  Georgetown  Steel,  the 
antidumping  (AD)  law  provides  the 
exclusive  remedy  against  unfairly  priced 
imports  from  NME  countries.  Therefore, 
unless  the  Department  revokes  the 
PRC's  status  as  an  NME  country  under 
the  AD  law,  the  Department  is  required 
to  find  that  the  CVD  law  does  not  apply 
to  the  PRC  and  to  terminate  this 
investigation. 

Respondents  further  state  that 
Georgetown  Steel  and  the  Department's 
practice  of  not  applying  the  CVD  law  to 
NMEs  was  affirmed  by  the  Congress' 
rejection  of  Section  157  of  House 


Resolution  3  as  an  amendment  to  the 
1988  Trade  Act.  These  parties  state  that 
not  only  would  the  amendment  have 
overruled  the  Georgetown  Steel  decision 
but  also  would  have  permitted  the 
Department  to  conduct  the  “sectoral” 
analysis  involved  in  this  investigation. 

Lasko  rebuts  respondents  by  arguing 
that  in  Georgetown  Steel,  the  Federal 
Circuit  held  that  19  U.S.C.  1303  does  not 
apply  to  countries  where  the  state 
controls  virtually  every  aspect  of  the 
economy.  Lasko  further  asserts  that 
China  is  no  longer  the  monolithic,  state- 
controlled  economy  described  in 
Georgetown  Steel.  To  support  this  claim, 
petitioner  cites  the  Economic  Report  of 
the  President  (February  1991)  which 
describes  extensive  economic  reform  in 
China  and  to  Department  notices  which 
refer  to  China  as  an  economy  “in 
transition”  (Final  Determination  of  Sales 
at  Less  than  Fair  Value:  Chrome-Plated 
Lug  Nuts  from  the  People's  Republic  of 
China  (56  FR  46153,  46155,  September  10, 

1991) ,  remanded  on  other  grounds. 
Amendment  to  Final  Determination  of 
Sales  at  Less  than  Fair  VAlue  and 
Antidumping  Duty  Order:  Chrome- 
Plated  Lug  Nuts  from  the  People's 
Republic  of  China  (57  FR  15052,  April  24, 

1992)  (Lug  Nuts  Remand).  Based  on  this, 
petitioner  contends  that  the  Georgetown 
Steel  decision  does  not  preclude  the 
Department  from  applying  the  CVD  law 
to  the  PRC.  Thus,  the  PRC's  bounties  or 
grants  are  countervailable  under  19 
U.S.C.  1303. 

DOC  Position:  In  1984  decisions 
involving  carbon  steel  wire  rod  from 
Czechoslovakia  and  Poland  (49  FR 
19370,  May  7, 1984)  (“Wire  Roc/). the 
Department  determined  that  it  would 
not  impose  the  market-based  concept  of 
a  subsidy  on  a  system  where  subsidies 
have  no  meaning  and  cannot  be  fairly 
identified  or  quantified.  We  further 
concluded  that  under  such 
circumstances  Congress  could  not  have 
intended  to  apply  the  CVD  law  to  NME 
countries.  The  Department's 
determinations  were  subsequently 
upheld  by  the  Federal  Circuit  in 
Georgetown  Steel.  Thereafter,  Congress 
rejected  legislation  which  would  have 
overturned  Georgetown  Steel.  See  H.R. 
Rep.  No.  576, 100th  Cong.,  2d  Sess.  628 
(1988). 

However,  in  1988,  Congress  also 
amended  the  AD  law  to  include  section 
773(c)(1)(B)  which  permits  the 
Department  to  use  its  normal  market 
economy  methodologies  in  determining 
foreign  market  value  (FMV)  even  though 
the  subject  merchandise  is  from  a 
country  which  the  Department  has 
determined  to  be  an  NME.  This  change 
was  added  in  recognition  of  attempts  by 
the  traditional  NME  countries  to  evolve 


toward  market-oriented  economies. 
Congress  clearly  contemplated  a 
situation  in  which  a  sector  of  an  NME 
may  be  sufficiently  free  of  NME 
distortion  so  that  the  actual  prices  and/ 
or  costs  incurred  in  the  NME  could  be 
used  in  dumping  calculations  and  render 
meaningful  results.  If  the  prices  and 
costs  in  a  sector  of  an  NME  are 
determined  to  be  sufficiently  market- 
oriented  to  serve  as  the  bases  for  FMV, 
it  follows  that  any  subsidies  would  also 
have  meaning  and  could  be  fairly 
identified  and  quanitified.  Therefore,  the 
CVD  law  can  be  applied. 

In  addition,  if  the  Department  were 
able  to  identify  a  sector  in  an  NME  that 
was  sufficiently  market-oriented  to 
permit  use  of  the  NME  producers'  prices 
or  costs  in  an  AD  investigation.  United 
States  industries  would  be  left  at  a 
disadvantage  if  they  were  not  able  to 
seek  protection  from  subsidies  to  that 
producer.  The  NME  government  could 
use  subsidies  to  minimize  AD  margins 
with  impunity  if  the  CVD  law  did  not 
apply.  Clearly,  Congress  could  not  have 
intended  such  a  result.  On  the  other 
hand,  if  an  industry  is  determined  to  be 
nonmarket,  so  that  the  Department 
would  have  to  value  the  factors  of 
production  in  a  surrogate  country, 
subsidies  to  the  NME  producers  become 
irrelevant —  any  AD  margin  would  not 
be  calculated  using  NME  Prices 
potentially  influenced  by  subsidies. 
Therefore,  the  CVD  law  may  be  applied 
to  industries  in  NME  countries  if  the 
Department  finds  that  the  relevant 
industry  is  an  MOI. 

Comment  2:  Polaray  and  Wing  Tat 
assert  that  the  Department  should 
reclassify  the  PRC  as  a  market  economy. 
They  claim  that  the  information  in  the 
verification  reports  could  be  used  to 
overturn  the  Department's  designation 
of  the  PRC  as  an  NME  based  on  the 
factors  listed  in  19  U.S.C.  §  1677(18)(B). 

If  the  Department  chooses  not  to 
reclassify  the  entire  country,  then  they 
argue  that  pursuant  to  this  statute,  the 
Department  could  designate  Guangdong 
province  as  a  market  economy,  since  it 
is  more  market-oriented  than  other 
areas  of  China. 

DOC  Position:  We  disagree  with 
Polaray's  and  Wing  Tat's  request  that 
the  Department  reclassify  the  PRC  as  a 
market  economy  country.  While  Section 
771  (18)(C)(ii)  does  provide  that  the 
Department  "may  make  a  determination 
under  subparagraph  (A)  with  respect  to 
any  foreign  country  at  any  time,”  these 
respondents  have  not  provided  any 
information  or  arguments  addressing  the 
factors  to  be  considered  in  making  NME 
determinations  which  are  listed  in 
Section  771  (18)(B).  Therefore,  no  basis 
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exists  for  the  Department  to  revoke  the 
PRCs  NME  status.  In  addition,  the 
information  collected  by  the  Department 
during  the  course  of  the  proceedings . 
focuses  on  the  PRC  fans  sector,  not  the 
PRC  economy  as  a  whole  or  a  particular 
geographic  area. 

Comment  3:  Petitioner  asserts  that  the 
Department’s  preliminary 
determinations  in  these  investigations 
and  its  use  of  the  “mix  and  match” 
approadi  in  the  AD  proceedings  on  the 
same  products  are  fundamentally 
inconsistent.  Lasko  states  that  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Oscillating  Fans  and 
Ceiling  Fans  From  the  People's  Repubhc 
of  China  (56  FR  55271,  October  25, 1991) 
(Fans),  the  Department  principally  used 
the  actual  production  costs  incur^  by 
the  PRC  producers  for  raw  material 
inputs  purchased  from  market  economy 
countries  to  value  the  PRC 
manufacturers*  factors  of  production.  In 
the  present  investigations,  the 
Department  preliminarily  determined 
that  the  prices  for  raw  material  inputs 
are  not  maiket-driven  for  purposes  of 
the  CVD  law.  Petitioner  asserts  that 
these  two  approaches  are  fundamentally 
inconsistent.  The  Department  must 
eliminate  either  the  “mix  and  match" 
approach  or  the  three  part  MOI  test  in 
order  to  provide  U.S.  industries  a 
remedy  against  unfair  trade  practices  by 
economies  in  transition. 

Respondents  disagree  with  petitioner. 
In  their  view,  the  Department’s  decision 
to  rely  on  the  actual  acquisition  prices  of 
imported  inputs  purchased  in  market 
economy  countries  in  the  AD 
investigations  is  compatible  with  a 
conclusion  that  the  CVD  law  is 
inapplicable  to  imports  from  an  NMR 
They  concede  that  where  the 
Department  uses  the  prices  of 
domestically-sourced  Inputs  in  an  NME, 
there  is  a  risk  that  these  values  may  be 
distorted  by  upstream  subsidies 
bestowed  upon  the  input  supplier. 
Moreover,  if  the  Department  refused  to 
investigate  such  subsidies,  the  petitioner 
would  get  neither  the  protection  of  the 
CVD  law  nor  the  use  of  subsidy-bree 
input  values  from  market  economies  in 
the  calculation  of  FMV.  However,  when 
the  prices  of  imported  inputs  frxim 
market  economy  countries  are  used  to 
value  the  factors  of  production,  there 
can  be  no  presumption  that  they  are 
subsidized,  and,  even  if  they  were,  such 
benefits,  bestowed  by  the  government  of 
the  coimtry  of  the  input  production, 
would  not  be  countervaUable  under  U.S. 
law. 

Repondents  argue  further  that  it 
would  be  unfair  to  PRC  producers  that 
use  imported  inputs  for  the  Department 


to  apply  both  the  CVD  law  and  the 
surrogate  valuation  approach  in  AD 
investigations.  If  the  Department  applied 
the  CVD  law  to  an  industry  in  which  the 
surrogate  methodology  had  been 
applied,  the  NME  pr^ucer  would  be 
penalized  a  second  time  for  the  same 
subsidy. 

DOC  Position:  The  Department’s 
determinations  in  the  AD  and  CVD 
investigations  are  consistent  with  each 
other. 

In  the  AD  investigations,  the 
Department  determined  that  the  PRC 
fans  industry  did  not  sufficiently 
overcome  the  presumption  that  the 
prices  for  PRC-sourced  inputs  were  not 
market-based.  See  Fans.  Although 
several  respondents  claimed  that  the 
prices  of  v^ous  PRC-sourced  inputs 
were  maricet  driven  because  they  were 
purchased  in  market  economy 
currencies,  the  normal  NME 
methodology  for  calculating  FMV  was 
used  [i.e.,  surrogate  values  were  used  to 
value  the  factors  of  production  for  PRC- 
sourced  parts).  However,  materials 
sourced  from  market  economy  countries 
and  paid  for  in  convertible  currencies 
were  valued  using  the  actual  market 
prices  reported  by  the  respondents. 
Surrogate  values  were  not  used  for  the 
imported  inputs. 

In  this  notice  of  final  negative 
countervailing  duty  determinations,  we 
are  determining  that  the  PRC  fans 
industry  is  not  an  MOI  because  of  the 
extent  of  state  involvement  in  the 
production  of  significant  inputs 
purchased  locally  by  PRC  fan  producers. 
This  is  the  same  conclusion  the 
Department  reached  in  its  final 
determination  in  the  AD  investigation: 
that  the  prices  and  costs  for  particular 
PRC-sourced  inputs  are  not  market- 
based.  'The  MOI  test  has  no  relevance  to 
the  Department’s  determination  to  use 
the  prices  and  costs  of  inputs  sourced 
from  market  economy  coimtries  and 
paid  for  in  a  market  economy  currency. 

Comment  4:  Petitioner  argues  that  the 
Department’s  MOI  test  is  far  more 
restrictive  than  the  requirements  set  out 
in  Georgetown  Steel.  In  particular,  the 
third  part  of  the  test  requires  the  PRC  to 
become  more  market-oriented  than 
current  market  economies  before  the 
CVD  law  will  be  applied.  For  example, 
petitioner  asserts  that  based  on  this  test, 
the  CVD  law  could  not  have  been 
applied  to  industries  involved  in  the 
following  affirmative  CVD 
determinations:  Final  Affirmative 
Countervailing  Duty  Determination: 
Aluminum  Sulfate  from  Venezuela  (54 
FR  43440,  October  25, 1990):  Carbon 
Black  from  Mexico  (41  FR  30385,  August 
26, 1986),  remanded  on  other  grounds. 


Cabot  Corporation  v.  United  States,  Slip 
Op.  88-96, 10 ITRD 1736  (1988): 
Preliminary  Affirmative  Countervailing 
Duty  Determination:  Softwood  Lumber 
Products  from  Canada  (57  FR  8800, 

March  12, 1992):  and  Preliminary 
Affirmative  Countervailing  Duty 
Determination:  Certain  Carbon  Steel 
Products  from  Brazil  (49  FR  5157, 
February  10, 1984).  In  each  of  these 
cases,  petitioner  maintains  that  inputs 
were  supplied  to  firms  by  government- 
owned  enterprises  at  fixed  prices. 

Lastly,  petitioner  contends  that  the 
Department’s  MOI  test  is  “tantamount 
to  a  restrictive  amendment  to  statutory 
law  without  legislative  or  constitutional 
authority”  and  it  must  be  withdrawn. 
Petitioner  asserts  that  the  Department’s 
MOI  test  constitutes  a  “rule”  within  the 
meaning  of  5  U.S.C.  551(4)  and  is  subject 
to  the  rule-making  requirements  of  the  ' 
Administrative  Procedure  Act  (“an 
agency  statement  of  general  or 
particular  applfbability  and  future  efiect 
designed  to  implement,  interpret  or 
prescribe  law  or  policy  *  *  *”).  By 
applying  the  MOI  test  to  the  present 
investigation  and  to  future  NME 
investigations,  petitioner  argues  that  the 
Department  has  not  adhered  to  the  rule- 
making  requirements  prescribed  by  5 
U.S.C.  553. 

DOC  Position:  The  Department  rejects 
petitioner’s  argument  that  it  is  required 
to  conduct  a  rule-making  proceeding 
pursuant  to  the  Administrative 
Procedures  Act  5  U.S.C.  553,  for  its  MOI 
test  As  the  U.S.  Supreme  Court  has 
recognized,  an  agency  in  the 
administration  of  a  statute  has  a  choice 
between  proceeding  by  rule-making  or 
decision-making  on  a  case-by-case 
basis.  Securities  and  Exchange 
Commission  v.  Chenery  Corp.,  332  U.S. 
202,  203  (1947)  (Chenery):  see  also. 
Zenith  Electronics  Corporation  v. 

United  States,  755  F.Supp.  397  (CIT, 
1990):  see  contra,  Ipsco  v.  Unit^  States, 
687  F.  Supp.  614  (CIT,  1988).  This 
decision  lies  primarily  witiun  the 
informed  discretion  of  the  administering 
authority.  The  Supreme  Court  further 
recognized  that  an  “agency  may  not 
have  had  sufficient  experience  with  a 
particular  problem  to  warrant  rigidifying 
its  tentative  judgement  into  a  h^  and 
fast  rule.”  Chenery,  332  U.S.,  at  202. 

Such  is  the  case  here. 

In  1988,  Congress  amended  the  AD 
statute  to  include  section  773(c)(1)(B), 
which  permits  the  Department  to  use  its 
normal  market  economy  methodology 
for  FMV  even  though  the  country 
involved  in  the  administrative 
proceeding  is  an  NME  country.  Until 
recently,  the  Department  has  not  had  to 
focus  on  the  question  of  how  this 
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provision  of  the  statute  could  be  met. 
During  the  past  year,  the  Department 
has  had  several  administrative 
proceedings  which  have  involved  claims 
pursuant  to  section  773(c)(1)(B). 

Therefore,  the  Department  has 
attempted  to  develop  the  appropriate 
standards  for  the  application  of  this 
provision.  The  Department's  initial  test 
was  developed  in  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Chrome- 
Plated  Lug-Nuts  from  the  People's 
Republic  of  China  (56  FR  46153, 
September  10, 1991)  (Lug-Nuts);  and 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Oscillating  Fans  and 
Ceiling  Fans  from  the  People's  Republic 
of  China  (55  FR  55271,  October  25, 1991). 
However,  in  the  Lug-Nuts  Remand  the 
Department  found  ^at  the  scope  of  its 
test  was  too  narrow.  As  a  result  of  that 
remand,  the  Department  issued  an 
amended  final  determination  published 
on  April  24, 1992  modifying  its 
developing  NME  methodology  as 
currently  embodied  in  the  MOI  test.  As 
discuss^  above,  we  applied  the  MOI 
test  in  this  case  and  found  that  the  fans 
industry  in  the  PRC  was  not  sufficiently 
market-oriented  to  be  designated  an 
MOI  imder  the  test. 

While  the  Department  could  have 
promulgated  a  regulation  in  1988 
establishing  a  test,  the  failure  of  the 
Department  to  anticipate  this  problem 
and  promulgate  a  general  rule  does  not 
mean  that  the  Department  does  not  have 
the  authority  to  fulfill  its  statutory  duty 
in  this  case.  Chenery,  332  U.S.  at  201- 
202.  To  restrict  the  administrative 
process  to  require  the  Department  to 
first  promulgate  regulations  before  it  has 
experience  with  particular  situations 
“would  stultify  the  administrative 
process.”  Id.  at  202. 

The  Department  also  disagrees  with 
petitioner's  assertion  that  the 
Department's  MOI  test  is  far  more 
restrictive  than  the  requirements  set  out 
in  Georgetown  Steel.  'The  MOI  test 
specifically  addresses  the  court's 
concerns  in  Georgetown  Steel  regarding 
the  distortions  caused  by  extensive 
government  involvement  in  the 
economy.  We  believe  that  each  part  of 
the  MOI  test  attempts  to  gauge  ^e 
extent  to  which  NME  prices  and  costs 
are  market-determined  and  not  distorted 
by  central  government  economic 
planning. 

The  MOI  test  is  designed  to  solicit 
information  which  enables  the 
Department  to  evaluate  (i)  state 
involvement  in  the  provision  of  inputs, 
and  (ii)  the  ability  of  companies  in  an 
NME  to  respond  to  market  signals  in 
their  pricing/output  decisicHis,  or  in  a 
more  general  sense,  to  act  as  profit 


maximizers.  For  example,  the  first  part 
of  the  test  addresses  the  extent  of 
government  involvment  in  the  pricing 
and  production  decisions  of  the 
companies  producing  the  merchandise 
under  investigation.  The  second  part  of 
the  test  deals  with  particular  types  of 
ownership  and  the  ability  of  certain 
types  of  enterprises  to  respond  to 
“market"  signals  with  respect  to 
investment  or  disinvestment.  The  third 
part  of  the  test  focuses  on  inputs  and  the 
market  distortion  that  may  result  from 
the  PRC's  central  planning  activities  for 
those  inputs.  An  analysis  of  each 
element  of  the  test  will  result  in  a 
thorough  evaluation  of  the  extent  to 
which  market  forces  exist  within  a 
particular  sector  in  an  NME.  Conversely, 
the  deletion  of  any  one  of  these 
elements  from  the  MOI  test  would  limit 
the  Department's  ability  to  address  the 
specific  characteristics  and  distortions 
identified  by  the  court  in  Georgetown 
Steel. 

Some  parties  have  claimed  that  the 
inappropriateness  of  the  MOI  test  is 
obvious  because  of  the  inability  of  many 
market  economy  countries  to  meet  the 
test's  requirements.  The  MOI  test  was 
designed  only  to  apply  to  NMEs  and  for 
a  specific  purpose:  to  assess  the  extent 
to  which  distortions  caused  by 
extensive  government  involvement  in  an 
NME  exist  in  a  particular  industry.  The 
Department  recognizes  that 
governments  intervene  and  regulate 
certain  markets  or  sectors  in  many 
countries  which  the  Depiulment  has 
treated  as  market  economies.  The 
government's  intervention,  however, 
must  be  viewed  against  the  backdrop  of 
the  larger  mariiet  economy  in  which  a 
particular  sector  or  maricet  is  embedded. 
There  is  a  reasonable  presumption  that 
the  market  economy  i^uences  of  a 
market  economy  pr^ominate  over  the 
influence  of  any  sector  or  maricet  in 
which  there  is  government  intervention 
or  regulation.  'Therefore,  because  of  the 
predominance  of  the  market  forces  of 
the  larger  economy,  this  presumption 
cannot  be  overcome  and  the  MOI  test  is 
irrelevant  within  the  context  of  a  market 
economy  country. 

In  an  NME,  however,  the  contrary 
presumption  obtains:  Nonmarket  forces 
permeate  the  economy.  However,  the 
Department  considers  it  possible  that 
maricet  forces  within  a  sector  or 
industry,  if  strong  enough,  (»n  overcome 
the  NME  forces  &at  would  normally 
prevail.  Thus,  the  presumption  of 
nonmarket  orientation  exists  from  case 
to  case,  regardless  of  the  industry,  until 
overturned.  While  section  773(c)(1)(B)  of 
the  Act  cleariy  allows  for  the  possibility 
that  market  forces  may  predominate  in 


specific  sectors  or  industries,  we  believe 
those  instances  will  be  rare. 

Comment  5:  Lasko  contests  the 
Department's  dismissal  of  its  upstream 
subsidy  allegation  regarding  the  steel 
inputs  used  by  the  Chinese  fan 
producers.  According  to  the  petitioner, 
the  Department,  in  its  May  15. 1992 
letter,  stated  that  an  upstream  subsidy 
cannot  be  coimtervailable  unless  the 
downstream  industry  passes  the  MOI 
test.  Petitioner  contends  that  based  on 
this  decision,  the  Department  prejudged 
the  issue  since  the  final  determination 
would  not  be  made  until  June  1, 1992.  In 
addition,  petitioner  asserts  that  the 
Department  would  not  be  able  to 
investigate  the  upstream  subsidies  until 
after  this  investigation  is  completed, 
resulting  in  a  “perversion  of  the 
remedial  purpose  of  the  statute.” 

DOC  Position:  The  Department 
disagrees  with  petitioner’s  contention 
that  the  Department  prejudged  this  issue 
in  rejecting  the  upstream  subsidy 
allegation.  As  stated  in  the  Department’s 
letter  of  May  15, 1992,  in  order  for  an 
upstream  allegation  to  be  viable  in  an 
NME  case,  the  Department  would  first 
have  to  determine  that  the 
“downstream”  industry  being 
investigated  is  characterized  by  market 
activity.  The  letter  also  indicated  that 
the  petitioner  had  “provided  no 
evidence  demonstrating  that  [the 
Department’s]  preliminary 
determination  should  be  reversed.” 
Therefore,  there  was  no  legal  basis  on 
which  an  upstream  subsidy 
investigation  could  be  sustained. 
Furthermore,  as  stated  in  the  “Case 
History”  section  of  this  notice, 
petitioner’s  upstream  subsidy  allegation 
was  also  dismissed  because  of  certain 
other  deficiencies.  See  the  “Case 
History”  section  of  this  notice. 

Comment  &•  Polaray  and  Wing  Tat 
assert  that  they  meet  all  three  criteria  of 
the  Department’s  MOI  test.  These 
companies  state  that  verification 
established  that  “there  is  no  government 
involvement  in  setting  prices  of  ceiling 
fans  or  amounts  to  be  produced”  and 
“that  the  fans  industry  is  characterized 
by  private  or  collective  ownership  of  the 
producers  under  investigation.”  With 
respect  to  the  third  part  of  the  MOI  test, 
these  companies  assert  that  they  import 
most  of  their  inputs  fix)m  market 
economies  and  pay  for  these  inputs  in 
convertible  currencies.  Because  they 
claim  that  an  insignificant  proportion  of 
the  material  inputs  used  in  their 
production  processes  are  sourced  in  the 
PRC  and  are  not  influenced  by  the 
GFRC,  Polaray  and  Wing  Tat  request 
that  the  Department  determine  that 
Polaray  and  Wing  Tat  are  market- 
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oriented  producers  and  do  not  benefit 
from  subsidies  bestowed  by  the  PRC 
government. 

DOC  Position:  Regardless  of  Polaray’s 
and  Wing  Tat's  situations,  the  CVD  law 
focuses  on  whether  the  industry 
producing  the  subject  merchandise  is 
being  subsidized,  and  the  Department’s 
MOI  test  focuses  on  the  industry’s 
market  orientation.  Because  the 
Department  has  determined  that  the 
PRC  fans  industry  is  not  market- 
oriented,  the  Department  will  not  make 
a  determination  with  respect  to 
individual  companies  within  the 
industry. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (“APO”) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C.  1671d(d)). 

Dated:  June  1, 1992. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  92-13237  Filed  6-4-92:  8:45  am) 
BILUNO  CODE  3S10-OS-M 


Export  Trade  Certificate  of  Review 

action:  Notice  of  Application. 

summary:  'The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  'This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  Certificate  should  be 
issued. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Muller,  Director,  Ofiice  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/377-5131. 

This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  A  Certificate  of  Review  protects 
the  holder  and  the  members  identified  in 
the  Certificate  from  state  and  federal 
government  antitrust  actions  and  fitim 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 


compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Adairs,  International 
'Trade  Administration,  Department  of 
Commerce,  room  1800H,  Washington, 

DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  ’’Export  Trade  Certificate 
of  Review,  application  number  92- 
00007.”  A  summary  of  the  application 
follows. 

Summary  of  the  Application 

Applicant  EXIM  International,  ’The 
Pennsylvanian,  IlOO  Liberty  Avenue, 
suite  817,  Pittsburgh,  Pennsylvania 
15222,  Contact:  Mark  A.  Goldstein, 
Esquire,  Telephone:  (412)  263-2773. 

Application  No.:  92-00007. 

Date  Deemed  Submitted:  May  26, 

1992. 

Members  (in  addition  to  applicant): 
None. 

Export  Trade:  1.  Products.  All 
Products.  2.  Services.  All  Services.  3. 
Technology  Rights  Technology  rights, 
including,  but  not  limited  to,  patents, 
trademarks,  copyrights,  trade  secrets, 
that  relate  to  Products  and  Services.  4. 
Export  Trade  Facilitation  Services  (as 
they  relate  to  the  Export  of  Products). 
Export  Trade  Facilitation  Services 
including  professional  services  in  the 
areas  of  government  relations  and 
assistance  with  state  and  federal 
programs;  foreign  trade  and  business 
protocol;  consulting;  market  research 
and  analysis;  collection  of  information 
on  trade  opportunities;  marketing; 
negotiations;  joint  ventures;  shipping; 
export  management;  export  licensing; 
advertising;  documentation  and  services 
related  to  compliance  with  customs 
requirements;  insurance  and  financing; 
trade  show  exhibitions;  organizational 
development;  management  and  labor 
strategies;  transfer  of  technology; 
transportation;  and  facilitating  the 
formation  of  shippers  associations. 

Export  Markets:  The  Export  Markets 
include  all  parts  of  the  world  except  the 
United  States  (the  fifty  states  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 


Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  To  engage  in  Export  Trade  in  the 
Export  Markets,  EXIM  seeks  to: 

a.  Provide  and/or  arrange  for  the 
provision  of  Export  Trade  Facilitation 
Services; 

b.  Engage  in  promotional  and 
marketing  activities  and  collect 
information  on  trade  opportunities  in  the 
Export  Markets  and  distribute  such 
information  to  clients; 

c.  Enter  into  exclusive  and/or  non¬ 
exclusive  licensing  and/or  sales 
agreements  with  Suppliers  for  the  export 
of  Products,  Services,  and/or 
Technology  Rights  to  Export  Markets; 

d.  Enter  into  exclusive  and/or  non¬ 
exclusive  agreements  with  distributors 
and/or  sales  representatives  in  Export 
Markets; 

e.  Allocate  export  sales  or  divide 
Export  Markets  among  Suppliers  for  the 
sale  and/or  licensing  of  Prc^ucts, 
Services,  and/or  Technology  Rights; 

f.  Allocate  export  orders  among 
Suppliers; 

g.  Establish  the  price  of  Products, 
Services,  and/or  Technology  Rights  for 
sale  and/or  licensing  in  Export  Markets; 

h.  Negotiate,  enter  into,  and/or 
manage  licensing  agreements  for  the 
export  of  Technology  Rights; 

i.  Enter  into  contracts  for  shipping. 

2.  EXIM  and  individual  Suppliers  may 
regularly  exchange  information  on  a 
one-on-one  basis  regarding  inventories 
and  near-term  production  schedules  in 
order  that  the  availability  of  supplies  for 
export  can  be  determined  and 
effectively  coordinated  by  EXIM  with  its 
distributors  in  Export  Markets. 

Definition 

Supplier  means  a  person  who 
produces,  provides,  or  sells  Products, 
Services,  or  Technology  Rights. 

Dated:  May  29, 1992. 

George  Muller, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  92-13181  Filed  6-4-92;  8:45  am] 
BaUNG  CODE  3S10-OR-M 


Export  Trade  Certificate  of  Review 

action:  Notice  of  Issuance  of  an 
Amended  Export  Trade  Certificate  of 
Review,  Application  No.  90-2A006. 

SUMMARY:  'The  Department  of 
Commerce  has  issued  an  amendment  to 
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the  Export  Trade  Certificate  of  Review 
granted  to  the  Forging  Industry 
Association  (FIA)  on  May  29, 1992.  The 
original  Certificate  was  issued  on  July  9, 
1990.  Notice  of  issuance  of  the 
Certificate  was  published  in  the  Federal 
Register  on  July  13, 1990  (55  FR  28801). 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Muller,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Adminstration,  202-377-5131. 

This  is  not  a  toll-fee  number. 
SUPPLEMENTARY  INFORMATION:  Title  111 
of  the  Export  Trading  Company  Act  of 
1982  (15  U.S.a  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  part  325  (1990)  (50  FR 
1804,  January  11, 1985). 

The  Office  of  Export  Trading 
Company  Affairs  (OETCA)  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Secretary  of 
Commerce  to  publish  a  sununary  of  a 
Certificate  in  the  Federal  Register. 

Under  section  305(a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary’s  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  90-00006,  was  issued  to  the  Forging 
Industry  Association  (“FIA*^  on  July  9, 
1990  (55  FR  28801,  July  13. 1990),  and 
previously  amended  on  April  30, 1991 
(56  FR  21128,  May  7. 1991). 
i  FIA's  Export  Trade  Certificate  of 

Review  has  been  amended  to: 

1.  Add  the  following  eight  companies 
as  “Members”  within  the  meaning  of 
I  §  325J1  (1)  of  the  Regulations  (15  CFR 

I  325.2(1)):  The  Drop  Dies  &  Forgings  Co., 

I  Cleveland.  OH;  FMC  Steel  Pn^ucts 

i  Division,  Anniston,  AL.  (controlling 

I  entity:  FMC  Corporation,  Chicago,  IL); 

[  Hussey  Meirine  Alloys  LTD.,  Leetsdale, 
f  PA;  Earle  M.  Jorgensen  Co.,  Forge 
i  Division,  Seattle,  WA;  (controlling 

entity;  Earle  M.  Jorgensen  Co.,  Seattle, 

!  WA);  KomTek,  Worcester,  MA 

(controlling  entity:  Kervick  Enterprises 
Inc.,  Worcester,  MA);  Ladish  Co.,  Inc., 
Cudahy,  WI;  Union  Forging  Company, 

1^  Endicott,  NY  (controlling  entity:  UlS, 

Inc.,  New  York,  NY);  Western  Forge  & 
Flange  Co.,  Santa  Clara,  CA;  and 
2.  Delete  Bethlehem  Steel  Corporation, 

!BethForge  Division,  Bethlehem.  PA  as  a 
“Member”  within  the  meaning  of 
§  325.2(1)  of  the  Regulations  (15  CFR 
325.2  (1)). 


A  copy  of  the  amended  Certificate 
will  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
room  4102,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Dated:  June  1, 1992. 

George  Muller, 

Director,  Off  ice  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  92-13180  Filed  6-4-92;  8:45  am] 
BILUNQ  CODE  SSIO-Ofl-M 


Intematiofial  Trade  AdmOstration 

United  Statea-Canada  Free-Trade 
Agreement,  Article  1904  Binational 
Panel  Reviews:  Request  for  Panel 
Review 

agency:  United  States-Canada  Free- 
Trade  Agreement  Binational 
Secretariat  United  States  Section. 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  first  Request  for  Panel 
Review  of  final  affirmative  injury 
determination  made  by  the  Chadian 
International  Trade  Tribunal  respecting 
Machine  Tufted  Carpeting  Originating  in 
or  Exported  From  the  United  States  of 
America  filed  by  General  Felt 
Industries,  Inc.  with  the  Canadian 
Section  of  the  Binational  Secretariat  on 
May  27, 1992. 

summary:  On  May  27, 1992,  General  Felt 
Industries,  Inc.  filed  a  Request  for  Panel 
Review  with  the  Canadian  Section  of 
the  Binational  Secretariat  pursuant  to 
Article  1904  of  the  United  States-Canada 
Free-Trade  Agreement.  Panel  review 
was  requested  of  the  final  affirmative 
injury  determination  made  by  the 
Canadian  International  Trade  Tribunal 
respecting  machine  tufted  carpeting 
originating  in  or  exported  from  the 
United  States  of  America.  The 
Binational  Secretariat  has  assigned 
Case  Number  CDA-92-1904-02  to  this 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Holbein.  United  States 
Secretary,  Binational  Secretariat,  suite 
2061, 14th  and  Constitution  Avenue, 
Washington.  DC  2023a  (202)  377-5438. 
SUPPLEMENTARY  INFORMATION;  Chapter 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement”) 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binational 
panels,  vi^n  a  Request  for  Panel 


Review  is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  duty  law 
of  the  coimtry  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 

1989,  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 
(“Rules”).  These  Rules  were  published 
in  the  Federal  Register  on  December  30, 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27, 1989  (54  FR 
53165).  The  panel  review  in  this  matter 
will  be  conducted  in  accordance  with 
these  Rules. 

Rule  35(2)  requires  the  Secretary  of 
the  responsible  Section  of  the  FTA 
Binational  Secretariat  to  publish  a 
notice  that  a  first  Request  for  Panel 
Review  has  been  received.  A  first 
Request  for  Panel  Review  was  filed  with 
the  Canadian  Section  of  the  Binational 
Secretariat,  pursuant  to  Article  1904  of 
the  Agreement  on  May  27, 1992, 
requesting  panel  review  of  the  final 
determination  described  above. 

Rule  35(1  )(c)  of  the  Rules  provides 
that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint  in 
accordance  with  Rule  39  within  30  days 
after  the  filing  of  the  first  Request  for 
Panel  Review  (the  deadline  for  filing  a 
Complaint  is  June  2a  1992); 

(b)  A  Party,  investigating  authority  or 
interested  person,  that  does  not  file  a 
Complaint  may  participate  in  the  panel 
review  by  filii^  a  Notice  of  Appearance 
in  accordance  with  Rule  40  within  45 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  Deadline  for  filing 
a  Notice  of  Appearance  is  July  13. 1992); 

(c)  In  the  case  of  a  final  determination 
made  in  Canada,  any  person  that  would 
be  entitled  to  appear  and  be  represented 
in  a  judicial  review  of  the  final 
determination  may  participate  in  the 
panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is  July 
13, 1992);  and 

(d)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
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substantive  defenses  raised  in  the  panel 
review. 

Dated:  June  2, 1992. 
lames  R.  Holbein, 

United  States  Secretary.  FT  A  Binational 
Secretariat. 

[FR  Doc.  92-13238  Filed  6-4-92;  8:45  amj 
BILLING  CODE  3S10-GT.« 


United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binadonal 
Panel  Reviews;  Request  for  Panel 
Review 

agency:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat,  United  States  Section, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  First  Request  for  Panel 
Review  of  the  final  affirmative 
countervailing  duty  determination  made 
by  the  Department  of  Commerce, 
International  Trade  Administration, 
Import  Administration,  respecting 
Certain  Softwood  Lumber  Products  from 
Canada,  filed  by  the  Government  of 
Canada,  the  Governments  of  Alberta, 
British  Columbia,  Manitoba,  Ontario 
and  Saskatchewan,  the  Gouvemement 
du  Quebec,  the  Governments  of  the 
Northwest  Territories  and  the  Yukon 
Territory,  and  the  Canadian  Forest 
Industries  Council  and  affiliated 
companies  with  the  United  States 
Section  of  the  Binational  Secretariat  on 
May  28, 1992. 

summary:  On  May  28, 1992,  the 
Government  of  Canada,  the 
Governments  of  Alberta,  British 
Columbia,  Manitoba,  Ontario  and 
Saskatchewan,  the  Gouvemement  du 
Quebec,  the  Governments  of  the 
Northwest  Territories  and  the  Yukon 
Territory,  and  the  Canadian  Forest 
Industries  Council  and  affiliated 
companies  filed  a  Request  for  Panel 
Review  with  the  United  States  Section 
of  the  Binational  Secretariat  pursuant  to 
Article  1904  of  the  United  States-Canada 
Free-Trade  Agreement.  Panel  review 
was  requested  of  the  final  affirmative 
countervailing  duty  determination  made 
by  the  Department  of  Commerce, 
International  Trade  Administration, 
Import  Administration,  respecting 
Certain  Softwood  Lumber  Products  from 
Canada,  made  by  the  International 
Trade  Administration,  Import 
Administration,  Import  Administration 
File  Number  C-122^16.  The  Binational 
Secretariat  has  assigned  Case  Number 
USA-92-1904-01  to  this  Request. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 


Secretary,  Binational  Secretariat  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  377-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  (“Agreement”) 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binational 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 

1989,  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 
("Rules").  These  Rules  were  published 
in  the  Feideral  Register  on  December  30, 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27, 1989  (54  FR 
53165).  The  panel  review  in  this  matter 
will  be  conducted  in  accordance  with 
these  Rules. 

Rule  35(2)  requires  the  Secretary  of 
the  responsible  Section  of  the  FTA 
Binational  Secretariat  to  publish  a 
notice  that  a  first  Request  for  Panel 
Review  has  been  received.  A  first 
Request  for  Panel  Review  was  filed  with 
the  United  States  Section  of  the 
Binational  Secretariat,  pursuant  to 
Article  1904  of  the  Agreement,  on  May 
28, 1992,  requesting  panel  review  of  the 
final  determination  described  above. 

Rule  35(l)(c)  of  the  Rules  provides 
that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint  in 
accordance  with  Rule  39  within  30  days 
after  the  filing  of  the  first  Request  for 
Panel  Review  (the  deadline  for  filing  a 
Complaint  is  June  29, 1992); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  may  participate  in  the  panel 
review  by  filing  a  Notice  of  Appearance 
in  accordance  with  Rule  40  within  45 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Notice  of  Appearance  is  July  13, 1992); 
and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 


investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  June  2, 1992. 

James  R.  Holbein. 

United  States  Secretary.  FTA  Binational 
Secretariat 

(FR  Doc.  92-13239  Filed  6-442;  6:45  amj 
BILUNQ  CODE  3S10-QT-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust;  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Additions  to  Procurement  List. 

summary:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  a  nonprofit  agency 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

EFFECTIVE  DATE:  July  6, 1992. 

ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT. 

Beverly  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  On  April 
lO,  1992,  the  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped  published  notice  (57  FR 
12480)  of  proposed  addition  to  the 
Procurement  List, 

After  consideration  of  the  material 
presented  to  it  concerning  the  capability 
of  a  qualified  nonprofit  agency  to 
provide  the  services  at  a  fair  market 
price  and  the  impact  of  the  addition  on 
the  current  or  most  recent  contractor, 
the  Committee  has  determined  that  the 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 
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2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in  authorizing 
small  entities  to  furnish  the  services  to 
the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  4d-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

janitorial/Custodial,  U.S.  Army  Reserve 
Center  for  the  following  locations: 

East  Windsor,  Connecticut 

West  Hartford,  Connecticut 

Windsor  Locks,  Connecticut 
janitorial/Custodial,  U.S.  Army  Reserve 
Center,  200  Baker  Road,  Pittsfield, 
Massachusetts 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  tmder 
those  contracts. 

Beverly  L  Milkman, 

Executive  Director. 

[FR  Doc.  92-13211  Filed  &-4-92:  8:45  am] 
BILXJNG  CODE  6820-33-M 


Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Proposed  additions  to 
Procurement  List. 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 

before:  July  6, 1992. 

ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  3,  Suite 
403, 1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a](2]  and  41  CFR  51-2.3.  Its  purpose  is 
to  provide  interested  persons  an 
opportimity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Govenunent  (except  as 


otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  signiHcant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government, 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity  and 
services. 

3.  The  action  will  result  in  authorizing 
small  entities  to  furnish  the  commodity 
and  services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certiflcation  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodity  and  services  to  the 
Procurement  List: 

Commodity 

Necktab,  Women’s  Shirt,  8445-01-317-1620 
Nonprofit  Agency:  Northeastern  Association 
for  the  Blind  at  Albany,  Albany,  New 
York 

Services 

Grounds  Maintenance:  Travis  Air  Force  Base, 
California 

Nonprofit  Agency:  Phoenix  Programs,  Inc., 
Concord,  California 
Grounds  Maintenance  for  the  following 
locations: 

Marine  Corps  Base,  Camp  Lejeune,  North 
Carolina 

Marine  Corps  Air  Station.  New  River, 
Jacksonville,  North  Carolina 
NonproBt  Agency:  Coastal  Enterprises  of 
Jacksonville,  Inc.,  Jacksonville,  North 
Carolina 

Laundry  Service:  Portsmouth  Naval  Hospital, 
Portsmouth,  Virginia 
Nonprofit  Agency:  Lewis  W.  Eggleston 
Center,  Norfolk,  Virginia 
Beveriy  L.  Milkman, 

Executive  Director. 

[FR  Doc.  92-13212  Filed  6-4-92;  8:45  am] 
BILUMO  CODE  SSaO-SS-M 


Procurement  List;  Proposed  Addition 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Proposed  addition  to 
Procurement  List. 


SUMMARY:  The  Committee  has  received 
a  proposal  to  add  to  the  Procurement 
List  a  commodity  to  be  furnished  by  a 
nonproBt  agency  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  July  6, 1992. 

ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  action. 

If  the  Committee  approves  the  proposed 
addition,  all  entities  of  the  Federal 
Government  (except  as  otherwise 
indicated)  will  be  required  to  procure 
the  commodity  listed  below  from  a 
nonprofit  agency  employing  individuals 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

1.  The  action'will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organization  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  will  result  in  authorizing 
a  small  entity  to  furnish  the  commodity 
to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
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on  whidi  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodity  to  the  Procurement  List: 

Arming  Adapter.  Self-Adjusting,  1325-01- 
159-8083 

Nonprofit  Agency:  New  Ventures.  Inc.. 
LaGrange.  Georgia. 

Beverly  L  Milkman. 

Executive  Director. 

|FR  Doc.  92-13213  Filed  8-4-02:  8:45  am] 

BILUNG  COOE  SS20-3S-4I 

COPYRIGHT  ROYALTY  TRIBUNAL 

[CRT  Docket  No.  92-1-90CD] 

Ascertainment  of  Whether 
Conht>versy  Exists  Concerning  1990 
Distribution  of  Cable  Royalty  Fund 

agency:  Copyright  Royalty  Tribunal. 
action:  Notice. 

summary:  The  Copyright  Royalty 
Tribunal  directs  all  claimants  to  royalty 
fees  paid  by  cable  operators  for 
secondary  transmission  during  1990 
(Phase  I  and  Phase  II)  to  submit  any 
comments  concerning  whether  a 
controversy  exists  with  regard  to  the 
distribution  of  the  1990  cable  royalty 
fees.  All  claimants  intending  to 
participate  in  the  1990  proceeding  shall 
include  with  their  comments  a  Notice  of 
Intent  to  Participate.  Any  particular 
controversy,  Phase  I  or  Phase  IL  of 
which  the  Tribunal  does  not  become 
advised  by  the  end  of  the  comment 
period  will  not  be  considered  at  a  later 
date  without  a  showing  of  good  cause. 
Specifically  for  Phase  II  each  claimant 
must  state  each  program  category  in 
which  he  or  she  has  an  interest  which 
by  the  end  of  the  comment  period  has 
not  yet  been  satisfied  by  private 
agreement. 

DATES:  Comments  are  due  July  15, 1992. 
ADDRESSES:  An  original  and  five  copies 
of  the  comments  shall  be  addressed  to: 
Chairman,  Copyright  Royalty  Tribunal 
1825  Connecticut  Avenue,  NW.,  suite 
918,  Washington,  DC  20009. 

FOR  RNTTNER  information  CONTACT: 

J.C.  Argetsinger,  Commissioner,  Coyright 
Royalty  Tribunal,  1825  Connecticut 
Avenue,  NW.,  suite  918,  Washington, 

DC  20009  (202)  606-4400. 

Dated:  June  1, 1992. 

Cindy  Daub, 

Chairman. 

[FR  Doc.  92-13215  Filed  6-4-92;  8:45  am] 
BILLING  COOE  1410-09-M 


DEPARTMENT  OF  DEFENSE 

Offics  Of  th«  Secretary 

Contract  Administration  Working 
Group  of  the  DOD  Advisory  Panel  on 
Streamlining  and  Codifying  Acquisibon 
Laws 

agency:  Defense  Systems  Management 
College,  DOD. 

ACTION:  Request  for  public  comment. 

SUMMARY:  The  Contract  Administration 
Working  Group  of  the  DOD  Advisory 
Panel  is  reviewing  the  following  laws 
relating  to  claims  and  disputes: 

5  U.S.C  581  et  seq. — Alternative  Means  of 
Dispute  Resolution  in  the  Administrative 
Process 

a.  5  U.S.C.  581->-Derinitions 

b.  5  U.S.C.  582 — General  authority 

c.  5  U.S.C.  563 — Neutrals 

d.  5  U.S.C  584 — Confidentiality 

e.  5  U.S.C.  565— Authorization  of 
arbitration 

f.  5  U.S.C.  586 — Enforcement  of  arbitration 
agreement 

g.  5  U.S.C.  587 — Arbitrators 

h.  5  U.S.C.  588 — Authority  of  arbitrators 

i.  5  U.S.C.  589 — Arbitration  proceedings 

j.  5  U.S.C.  590 — Arbitration  awards 

k.  5  U.S.C.  591 — Judicial  review 

l.  5  U.S.C.  592 — Compilation  of  information 

m.  5  U.S.C.  593 — Support  services 

10  U.S.C.  2405 — Limitation  on  adjustment  of 
shipbuilding  contracts 

10  U.S.C.  2410 — Contract  claims;  certification 
10  U.S.C.  7365— Settlement  of  claims 
28  U.S.C.  1346— United  States  as  defendant 
28  U.S.C.  1491 — Claims  against  United  States 
generally;  actions  involving  Tennessee 
Valley  Authority 

28  U.S.C.  1499 — ^Liquidated  damages  withheld 
fiom  contractors  under  Contract  Work 
Hours  and  Safety  Standards  Act 
28  U.S.C.  2672 — ^Administrative  adjustment  of 
claims 

28  U.S.C.  2673 — Reports  to  Congress 
28  U.S.C.  2674 — ^Liability  of  the  United  States 
28  U.S.C.  2875 — Disposition  by  federal  agency 
as  prerequisite;  evidence 
28  U.S.C.  2876— Judgment  as  bar 
28  U.S.C.  2677 — Compromise 
28  U.S.C.  2678 — Attorney  fees;  penalty 
28  U.S.C.  2679 — ^Exclusiveness  of  remedy 
28  U.S.C.  2680 — Exceptions 
31  U.S.C.  1304 — Judgments,  awards  and 
compromise  settlements 
31  U.S.C.  3717 — Interest  and  penalty  of  claims 
31  U.S.C.  3726— Payment  for  transportation 
31'U.S.C.  3807 — Right  to  administrative  offset 
41  U.S.C.  601 — Definitions 
41  U.S.C.  602 — ^Applicability  of  law 
41  U.S.C.  603 — Maritime  contracts 
41  U.S.C.  604 — Fraudulent  claims 
41  U.S.C.  805— Decision  by  contracting  officer 
41  U.S.C  606 — Contractor's  right  of  appeal  to 
board  of  contract  appeals 
41  U.S.C.  608 — Small  claims 
41  U.S.C.  609 — Judicial  review  of  board 
decisions 

41  U.S.C.  610 — Subpoena,  discovery  and 
deposition 

41  U.S.C.  611 — Interest 


41  U.S.C  612 — Payment  of  claims 
41  U.S.C  613 — Separability  of  provisions 
Public  Law  99-509,  Part  B — Program  Fraud 
Civil  Remedies  Act  of  1986 

Working  Croup  3  has  also  identified 
an  error  in  the  numbering  of  certain 
sections  in  title  5.  Ten  sections  numbers 
in  this  title  have  been  used  twice  for 
different  code  sections.  Working  Group 
3  is  interested  in  receiving  comments 
about  and  will  be  reviewing  5  U.S.C.  581 
et  seq.  regarding  Alternative  Means  of 
Dispute  Resolution  in  the  Administrative 
Process.  The  Working  Group  will  not  be 
reviewing  the  statutes  regarding 
Negotiated  Rulemaking  Procedure, 
which  are  also  numbered  as  5  U.S.C.  581 
through  5  U.S.C.  590. 

Working  Group  2,  Contract  Formation, 
is  in  the  process  of  reviewing  the  area  of 
bid  protests  and  has  previously  solicited 
comments  on  that  subject.  Working 
Group  3  will  not  be  reviewing  this 
aspect  of  the  claims  and  dispute  area. 

Request  responses  to  the  following 
questions  on  each  law: 

— Is  the  law  serving  its  intended 
purpose? 

— ^Has  the  law  created  inefficiencies? 

— ^Has  it  unduly  burdened  the  buyer/ 
seller  relationship? 

— Is  it  required  for  the  continuing 
financial  and  ethical  integrity  of 
defense  procurement  programs? 

— Is  it  required  to  protect  the  best 
interests  of  DOD? 

— Is  the  law  still  relevant? 

— Does  it  overlap,  duplicate,  or  conflict 
with  other  laws? 

— Does  it  contain  ambiguous  terms  or 
provisions  which  have  led  to  problems 
in  interpretation? 

— Should  the  law  apply  to  commercial 
products? 

— Should  it  apply  to  first  tier 

subcontracts,  or  all  subcontracts? 

The  panel  also  solicits  suggestions  of 
other  laws  relating  to  claims  and 
disputes. 

The  Contract  Administration  Working 
Group  will  be  presenting  initial 
recommendations  on  the  laws  relating  to 
claims  and  disputes  to  the  panel  at  its 
July  16, 1992  meeting.  Comments  must 
be  received  by  July  2, 1992  in  order  to  be 
fully  considered  by  the  Woricing  Group. 

Individuals  and  organizations  wishing 
to  provide  information  to  the  Contract 
Administration  Working  Group  may 
provide  the  information  to  Ms.- Diane 
Sidebottom,  Acquisition  Law  Task 
Force,  at  Defense  Systems  Management 
College,  8580  Cinderbed  Road,  suite  800, 
Newington,  VA  22122  (703-355-2665), 
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Dated:  June  1, 1992. 

LM.  Bynum, 

Alternative  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  92-13198  Filed  &-4-92;  8:45  am] 
BILUNQ  CODE  3S10-01-M 

Department  of  the  Army 

Military  Traffic  Management 
Symposium,  Open  Meeting 

agency:  Military  Traffic  Management 

Symposium,  DODi 

ACTION:  Notice  of  open  meeting. 

1.  In  accordance  with  section  10(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-462)  announcement  is  made 
of  the  following  committee  meeting: 

Name  of  the  Committee:  Military 
TrafHc  Management  Symposium,  DOD. 
Date  of  the  Meeting:  18  June  1992. 
Time:  0830-1630  hours. 

Place:  Best  Western  Old  Colony  Inn, 
Alexandria,  VA. 

Proposed  Agenda: 

2.  To  provide  an  open  discussion  and 
free  exchange  of  ideas  with  the  public 
on  procedural  changes  to  the  Personal 
Property  Traffic  Management 
Regulation,  DOD  4500.34R,  and  the 
handling  of  other  matters  of  mutual 
interest  concerning  the  Department  of 
Defense  Personal  Property  Moving  and 
Storage  Program. 

3.  All  interested  persons  desiring  to 
submit  topics  for  discussion,  should 
contact  the  Commander,  Military  Traffic 
Management  Command,  Attn:  MTPP-M, 
(703)  756-1600,  between  0800  and  1630 
hours. 

Gregory  D.  Showalter, 

Alternate  Army  Federal  Rgister  Liaison 
Officer. 

[FR  Doc.  92-13183  Filed  6-4-92;  8:45  am] 
BILLING  CODE  371(M)S-M 


DEPARTMENT  OF  ENERGY 

Support  of  High  Sulfur  Coal  Research 

agency:  U.S.  Department  of  Energy. 
action:  Notice  of  noncompetitive 
financial  assistance  (Cooperative 
Agreement)  award. 

summary:  The  Department  of  Energy 
(DOE),  announces  that  pursuant  to  10 
CFR  800.7(b),  it  is  intending  to  award  a 
cooperative  agreement  on  a 
noncompetitive  basis  to  the  State  of 
Illinois,  Department  of  Energy  and 
Natural  Resources  (ENR)  for  the 
"Support  of  High  Sulfur  Coal  Research." 
SCOPE:  The  objective  of  this  project  is  to 
stimulate  the  utilization  of  high-sulfur 
coal,  the  predominant  generic  coal  type 


found  in  the  Illinois  Basin  as  well  as  in 
other  important  bituminous  coal 
producing  regions  in  the  United  States, 
while  meeting  New  Source  Performance 
Standards  and  the  National 
Environmental  Policy  Act  through 
Producing  Liquid,  Gaseous  and  Solid 
Fuels  and  Chemicals  from  Coal,  Coal 
Preparation,  Combustion,  Coal 
Characterization,  Related  Coal 
Desulfurization  Studies,  and  Flue  Gas 
and  Gas  Stream  Cleanup.  The  intended 
research  will:  (1)  Convert  coal  partially 
or  completely  into  premium  quality 
liquids  and  gases,  and  produce  solid  fuel 
forms  and/or  chemicals  that  are 
distinctly  different  from  the  original 
coal:  (2)  develop  precombustion  coal 
cleaning  methods  for  removing  noxious 
elements,  especially  sulfur,  contained  in 
coal;  (3)  develop  advanced  combustion 
technologies  that  will  not  only  meet 
stringent  emission  regulations  but  also 
maintain  or  increase  thermal  efficiency 
and  combustor  performance;  (4)  transfer 
the  technological  information  developed 
to  industry  through  publications  and 
regularly  held  conferences  and 
workshops.  The  State  of  Illinois  will 
make  available  to  this  project  the 
personnel,  material  and  other  facilities 
necessary  for  carrying  out  a  research 
program  dedicated  to  solving  problems 
inherent  in  the  use  of  high-sulfur  coal. 

In  accordance  with  the  criteria 
presented  under  10  CFR  600.7(b)  (2)  (i) 
criteria  (A),  (B),  and  (D),  the  State  of 
Illinois  has  been  selected  as  the 
cooperative  agreement  recipient.  This 
activity  would  be  solely  conducted  by 
the  State  of  Illinois  using  its  own 
resources;  however,  DOE  support  of  the 
activity  would  enhance  the  public 
benefits  derived  by  cosponsoring  work 
in  areas  for  which  there  is  insufficient 
funding  available,  and  by  preventing 
duplications  of  effort  in  parallel  DOE/ 
State  of  Illinois  R&D.  Additionally,  by 
pursuing  its  own  research  and 
development  program  since  1982,  the 
State  of  Illinois  has  become  a  unique 
repository  of  the  extensive  data  and 
information  relating  to  the  high-sulfur 
coals  endemic  to  the  Illinois  Basin. 

The  project  period  of  the  cooperative 
agreement  is  for  three  years  with  an 
initial  funding  period  of  twelve  months. 
The  estimated  value  for  the  initial 
funding  period  is  $2,932,458.00.  This 
funding  level  will  be  equally  shared 
between  DOE  and  the  State  of  Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  Attn:  Robert 
L  Baker,  P.O.  Box  10940,  MS  921-118, 


Pittsburgh,  PA  15236,  Telephone:  AC 
(412)  892-6154. 

Richard  D.  Rogus, 

Contracting  Officer. 

[FR  Doc.  92-13228  Filed  6-4-92;  8:45  am] 
BILLING  CODE  6450-01-M 


Savannah  River  Field  Office  (SR) 
Financial  Assistance  Award  Intent  to 
Award  a  Noncompetitive  Grant 

AGENCY:  U.S.  Department  of  Energy. 

action:  Notice  of  noncompetitive  award 
of  cooperative  agreement. 

SUMMARY:  The  DOE  announces  that  it 
plans  to  award  a  renewal  agreement  to 
South  Carolina  Water  Resources 
Commission  (SCWRC),  Division  of 
Geology/Hydrology,  Columbia,  South 
Carolina,  for  continuation  of  the  project 
"A  Geohydrologic  Investigation  and 
Establishment  of  a  Permanent  Multi- 
Observational  Well  Network  in  Aiken, 
Allendale,  and  Barnwell  Counties,  South 
Carolina.”  The  cooperative  agreement 
will  be  extended  for  a  five-year  perid 
with  DOE  support  of  $2,048,000;  SCWRC 
will  cost  share  $820,331  during  the 
period.  Pursuant  to  §  600.7(b](2)(i)(A]  of 
the  DOE  Assistance  Regulations  (10  CFR 
part  600),  DOE  has  determined  that  the 
activity  to  be  funded  is  necessary  for  the 
satisfactory  completion  of  an  activity 
presently  being  l^ded  by  DOE  and 
eligiblity  for  this  award  shall  be  limited 
to  SCWRC. 

FURTHER  INFORMATION  CONTACT: 

Elizabeth  T.  Martin,  Prime  Contracts 
and  Financial  Assistance  Branch,  U.S. 
Department  of  Energy,  Savannah  River 
Field  Office,  P.O.  Box  A,  Aiken,  SC 
29802,  Telephone:  (803)  725-2191. 
SUPPLEMENTARY  INFORMATION: 
PROCUREMENT  REQUEST  NUMBER:  09- 
92SR15160.001. 

PROJECT  scope:  In  1986,  SCWRC  began 
constructing  a  high  quality 
observational  well  network  at  locations 
in  Aiken,  Allendale,  and  Barnwell 
counties  to  obtain  geohydrologic  data  to 
define  the  stratigraphy  and  groundwater 
conditions  beneath  and  around  the 
Savannah  River  Site  (SS).  Continuation 
of  this  project  will  allow  for  completion 
of  the  planned  well-cluster  system 
(eleven  well  clusters  containing  a  total 
of  about  82  observational  wells)  and 
will  provide  detailed  information 
concerning  the  lithology,  stratigraphy, 
and  hydrogeology  outside  SRS  and  how 
it  relates  to  similar  studies  conducted 
onsite.  The  project  will  provide  a  long¬ 
term  observation  network  to:  (1) 
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Continoaliy  monitor  water  levels,  head 
relationships,  and  flow  paths;  (2) 
monitor  water  quality;  and  {3)  detect 
changes  in  these  parameters  as  ^und- 
water  pumpage  increases  or  decreases 
in  an  around  SRS. 

SCWRC  is  the  authorized  and 
qualified  state  agency  to  perform  the 
Unctions  covered  under  Ae  agreement 
The  primary  purpose  of  the  award  is  to 
ensure  the  citizens  of  South  Carolina 
that  their  health,  safety,  and 
environment  are  being  protected  through 
a  program  of  independent  monitoring 
and  oversight  by  flie  state. 

issued  in  Aiken.  South  Carolina  on;  May 
22.1992. 

Robert  E.  Lynch, 

DOE  Saronnah  River  Field  Office,  Head  of 
Contracting  Activity  Designee. 

IFR  Doa  92-13229  Tiled  S-4-92;  8:45  ami 
BILUNG  CODE  6450-01-H 

Noncompetitive  HnancM  Assistance 
Award 

AOENCV:  U.S.  Department  of  Energy. 
ACTION:  Acceptance  of  an  unsolicited 
proposal  application  of  a  grant  awa^ 
with  Texas  A&M  Research  Foundation. 

SINSMARY:  The  U.S.  Department  of 
Energy  (DOE),  Pittsburg  Energy 
Technology  Center  announces  that 
pursuant  to  10  CFR  600.14  (D)  and  (E),  it 
intends  to  make  a  Non-Competitive 
Financial  Assistance  (Grant)  Award 
through  the  Pittsburgh  Energy 
Technology  Center  (PETC)  to  the  Texas 
A&M  Research  Foimdation  for 
“Development  and  Use  of  an  Apparatus 
to  Measure  the  Dynamic  Surface 
Properties  of  Coal-Water-Slurry  Fuels 
for  Applications  to  Atomization 
Characteristics." 

SUPPLEMENTAL  DATA:  Grant  No.:  DE- 
FG22-02PC92156, 

Title:  ‘*Development  and  Use  of  an 
Apparatus  to  Measure  the  Dynamic 
Surface  Properties  of  Coal- Water-Slurry 
Fuels  for  Applications  to  Atomization 
Characteristics". 

Awardee:  Texas  A&M  Research 
Foundation. 

Term:  12  months. 

Cost  Total  estimated  cost  is  $53,741. 
There  will  be  no  cost-sharing  involved 
in  this  transaction;  financial  assistance 
will  be  provided  by  the  Federal 
Government  to  the  Texas  A&M 
Research  Foundation. 
scope:  The  proposed  research  presents 
a  unique  method  for  measurement  of 
dynamic  surface  tension  and  surface 
dilatational  viscosity  properties,  and 
could  provide  insight  into  the  droplet- 
forming  mechanism  of  the  coal-watei^ 


slurry  atomizatkm  process.  The  effects 
of  the  measured  properties  will  be  used 
to  describe  the  atomization  behavior 
and  performance,  and  furth^  to  sdect 
the  optimum  atomizer  operating 
conditions.  The  dynamic  surface  tension 
and  surface  dilatational  viscosity  will  be 
measured  to  investigate  a  new  way  of 
describing  the  slurry  spray 
characteristics.  This  will  contribute 
significantly  to  the  knowledge  base  for 
the  spray  correlations  for  non- 
Newtonian  fuels  such  as  coal-water- 
slurry.  DOE  support  of  diis  activity  will 
benefit  the  academic  community  in 
developing  the  theory  of  slurry 
atomization  as  well  as  slurry  nozzle 
manufacturers  and  users  who  will 
benefit  by  the  improved  understanding 
of  spray  characteristics. 

FOR  FURTHER  INFORMATION  ¥IRfTE  TO: 

U.S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  Attn:  Ms. 
Mary  S.  Price,  Contract  Administrator, 
Acquisition  and  Assistance  Division, 

P.O.  Box  10940,  MS  921-118,  Pittsburgh, 
PA  15236. 

Dated:  May  20, 1992. 

Beth  H.  Peterman, 

Chief,  Administrative  Support  Group, 
Acquisition  and  Assistance  Division. 

[FR  Doc.  92-13230  Filed  6-4-92;  8:45  am] 

BILUNG  CODE  6450-01-M 

Conservation  and  Renewable  Energy 
Office 

Award  Based  on  Acceptance  of  an 
Unsolicited  Application  American 
Solar  Energy  Society  (ASES) 

agency:  Conservation  and  Renewable 
Energy,  Department  of  Energy  (DOE). 
ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Award. 

summary:  doe.  Office  of  Management 
and  Resources,  Conservation  and 
Renewable  Energy,  through  the 
Philadelphia  Support  Office,  announces 
that,  pursuant  to  the  DOE  Financial 
Assistance  Rules  10  CFR  600.14(f),  DOE 
intends  to  award  a  grant  to  the  ^ES. 
The  anticipated  overall  objective  is  to 
provide  a  vehicle  for  exchanging 
information  about  advances  in  solar 
energy  technologies,  programs  and 
concepts  with  both  public  and  private 
sector  technical  researchers  and  energy 
officials. 

SUPPLEMENTARY  INFORMATION:  The 

grant  of  $40,000  will  partially  fimd  the 
ASES’  Aimual  National  Solar  Energy 
Conference.  In  this  project,  entitled 
"Application  for  Federal  Assistance  for 
Partial  Funding  of  the  American  Solar 
Energy  Society  Solar  92  Conference,” 
ASES  will  conduct  its  annual  conference 


which  will  focus  on  the  impact  of  solar 
technologies  on  the  national  and  global 
environment. 

'The  term  of  this  grant  shall  be  three 
(3)  months  from  the  effective  date  of 
award. 

DOE  knows  of  no  other  entity  that  is 
conducting  or  planning  to  conduct  such 
an  effort.  This  eflort  is  suitable  for 
noncompetitive  financial  assistance  and 
is  not  eligible  for  financial  assistance 
under  a  recent,  current,  or  planned 
solicitation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christoper  G.  McGowan,  Philadelphia 
Support  Office,  U.  S.  Department  of 
Energy,  Tenth  Floor,  1421  Cherry  Street 
Philadelphia,  Pennsylvania  19102-1492, 
(215)  597-3890. 

Issued  in  Chicago,  Illinois  on  May  27, 1992. 
Timothy  S.  Crawford, 

Assistant  Manager  for  Administration. 

[FR  Doc.  92-13226  Filed  6-4-92;  8:45  am] 

BILLING  CODE  MSO-OI-M 

[CE-Support  OffiOB  Boston] 

Rnandal  Assistance  Award;  Intent  to 
Award  Grant  to  Solar  Energy 
Industries  Association 

agency:  Conservation  and  Renewable 
Energy,  Department  of  Energy. 
action:  Notice  of  noncompetitive 
financial  assistance  award. 

summary:  Pursuant  to  10  CFR 
600.7(bK2),  the  Department  of  Energy. 
Chicago  (derations,  through  the  Boston 
Support  Office  intends  to  award  a  grant 
to  liie  Solar  Energy  Industries 
Association.  The  grant  will  imivide 
funding  in  the  amount  of  $64,610  for  a 
Photovoltaic  Commercialization 
Program.  The  work  proposed  will 
support  among  other  things,  the 
development  of  market  introduction 
strategies,  organization  and  attendance 
at  meetings,  and  liaison  with  joint 
venture  activities  being  undertaken  by 
DOE  and  by  the  International  Fund  for 
Renewable  Energy  and  Energy 
Efficiency. 

DOE  knows  of  no  other  entity  that  is 
conducting  or  planning  to  conduct  such 
an  effort  This  effort  is  suitable  for 
noncompetitive  financial  assistance  and 
would  not  be  eligible  for  financial 
assistance  imder  a  recent  current  or 
planned  solicitation. 

The  term  of  this  grant  shall  be  twelve 
(12)  months  from  the  effective  date  of 
award. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy,  Bosttm 
Office;  Attn:  Mr.  Hugh  Saussy,  Jr.;  One 
Congress  Street  Boston.  MA  02114-2021. 
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Issued  in  Chicago,  Illinois  on  May  27, 1992. 
Timothy  S.  Crawford, 

Assistant  Manager  for  Administration. 

[FR  Doc.  92-13227  Filed  6-4-92;  8:45  am] 
BILUNO  CODE  MSO-OI-M 


Federal  Energy  Regulatory 
Commleaion 

[Docket  Nos.  ER92-346-000.  •(  aL] 

Central  Hudson  Gas  &  Electric  Corp.  et 
al,;  Electric  Rate,  SmaR  Power 
Production,  and  Interlocking 
Directorate  HRngs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Central  Hudson  Gas  &  Electric 
Corporation 

[Docket  No.  ER92-346-000j 
May  27, 1992. 

Take  notice  that  Central  Hudson  Gas 
and  Electric  Corporation  (Central 
Hudson)  on  May  7, 1992,  tendered  for 
filing  an  amendment  to  its  development 
of  actual  costs  for  1990  related  to 
substation  service  provided  to 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  and  Niagara 
Mohawk  Power  Corporation  (Niagara 
Mohawk)  in  accordance  with  the 
provisions  of  its  Rate  Schedule  FERC 
No.  43. 

Central  Hudson  indicates  that  the 
actual  cost  for  1990  amounted  to 
$261,196  and  will  be  the  basis  on  whidi 
estimated  charges  for  1991  will  be  billed. 

Central  Hudson  requests  waiver  of  the 
notice  requirements  set  forth  in  18  CFR 
35.11  of  the  Regulations  to  permit 
changes  to  become  effective  January  1, 
1991  as  agreed  by  the  parties. 

Central  Hudson  states  that  a  copy  of 
its  niing  was  served  on  Con  Edison, 
Niagara  Mohawk  and  the  Sate  of  New 
York  Public  Service  Commission. 

Comment  date:  June  6, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Oswego  Hydro  Partners  L.P. 

(Docket  No.  QF86-517-001] 

May  28, 1992. 

On  May  22, 1992,  Oswego  Hydro 
Partners  LP.,  c/o  American  Energy 
Hydroelectric  Corporation,  900 19th 
Street,  NW.,  suite  600,  Washington.  DC 
20006,  submitted  for  filing  an  application 
for  recertification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  §  292.207(b)  of  die 
Commission’s  Regulations.  No 
determination  has  been  made  that  die 
submittal  constitutes  a  complete  filing. 

The  hydroelectric  facility  will  be. 
located  in  Oswego  and  Onondaga 


Counties,  New  York  on  the  Oswego 
River.  The  Commission  previously 
certified  the  facility  as  a  qualifying 
small  power  production  facility.  Long 
Lake  Energy  Corporation,  35  F^C  f 
62,097  (1966).  Hie  instant  request  for 
recertification  is  due  to:  (1)  Change  in 
ownership  structure  involving  an 
electric,  utility.  (2)  decrease  in  maximum 
net  electric  power  production  capacity 
from  4.0  MW  to  3.4  MW  and,  3) 
inclusion  of  a  2,150-foot  34.4  kV 
transmission  line  that  will  interconnect 
the  facility  to  Niagara  Mohawk  Power 
Corporation’s  electric  system. 

Comment  date:  July  6, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Iowa  Public  Service  Company 
(Docket  No.  ER91-684-000] 

May  29. 1992. 

Take  notice  that  on  May  20. 1992, 

Iowa  Public  Service  Company  (IPS) 
tendered  for  filing  a  forth  amendment  to 
the  filing  of  an  executed  Transmission 
Interconnection  and  Interchange 
Agreement  between  IPS  and  Nebraska 
Public  Power  District  (NPPD). 

IPS  indicates  that  the  Interconnection 
and  Interchange  Agreement  reflects  the 
establishment  of  a  transmission 
interconnection  between  the  two 
systems.  NPPD  will  pay  IPS  a  facilities 
charge  based  on  transmission  line 
investment.  This  fourth  amendment 
provides  Amendment  No.  2  to  the 
Agreement  (signed  by  both  parties)  and 
a  calculation  of  refund  owed  to  NPPD. 

IPS  respectfully  requests  a  waiver  of 
the  Commission’s  rules  so  that  the 
Interconnection  and  Interchange 
Agreement  may  be  approved  retroactive 
to  December  29, 1966. 

IPS  states  that  copies  of  this  filing 
were  served  on  NPTO  and  the  Iowa 
Utilities  Board. 

Comment  date:  June  12. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Pacific  Gas  and  Electric  Company 
(Docket  No.  ER92-t76-000] 

May  29. 1992. 

Take  notice  that  on  May  27. 1992, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  an 
amendment  to  the  agreement  filed  under 
FERC  Dodcet  No.  ER92-476-000.  This 
docket,  initially  filed  on  April  21, 1992, 
implements  on  an  interim  basis  a  new 
practice  for  flexible  sdieduling  of  the 
power  output  of  Northern  California 
Power  Agency’s  and  the  City  of  Santa 
Clara's  Collierville  Powerhouse  Units  1 
and  2  based  on  an  executed  lettm* 
agreement  dated  July  31, 1991. 


The  amendment  supplements  the 
original  agreement  by: 

(i)  Extending  the  effective  date  and 

(ii)  Revising  the  data  in  Attachment  1 
and  Table  1  to  reflect  an  increase  in  the 
Machine  Capacity  rating  of  the 
Collierville  Hydr^lectric  Project. 

No  rate  changes  are  involved  in  this 
filing. 

Comment  date:  June  12, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Iowa  PuUic  Sevke  Company 
(Docket  Na  ER92-564-000] 

May  29. 1992. 

Take  notice  that  on  May  20. 1992, 

Iowa  Public  Service  Company  (IPS) 
tendered  for  filing  a  reduction  of  the 
Transmission  Service  Fee.  On  February 
18, 1992  FERC  accepted  for  filing  and 
designated  Rate  Schedule  FERC  No.  Ill 
for  the  Transmission  Service  Agreement 
(Agreement)  between  Iowa  Public 
Service  Company  (IPS)  and  Cedar  Falls 
Utilities  (CFU).  This  A^eement 
provides  transmission  service  to  CFU 
for  its  share  of  power  and  energy  fi-om 
the  George  Neal  Generating  Station  Unit 
No.  4  to  CPU's  system.  Section  2  of  the 
Agreement  provides  that  the 
transmission  service  fee  shall  be 
reviewed  and  adjusted  annually,  if 
necessary. 

IPS  respectfully  requests  a  waiver  of 
the  Commission’s  rulM  so  that  the 
Transmission  Service  Fee  may  be 
approved  retroactive  to  January  1, 1992. 

IPS  states  that  copies  of  this  filing 
were  served  on  Cedar  Falls  Utilities  and 
the  Iowa  Utilities  Board. 

Comment  date:  June  12. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Tampa  Electric  Company 

(Docket  No.  ER92-319-000] 

May  29, 1992. 

Take  notice  that  on  May  19. 1692, 
'Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  an 
amendment  to  its  prim-  submittal  of  an 
Agreement  to  Provide  Qualifying 
Facility  Transmission  Service  between 
Tampa  Electric  and  Seminole  Fertilizer 
Corporation  (Seminole  Fertilize^-  The 
amendment  concerns  support  for.  and 
amendment  of.  a  related  interconnection 
agreement  between  Tampa  Electric  and 
Seminole  Fertilizer. 

Tampa  Electric  proposes  an  effective 
date  for  the  Transmission  Service 
Agreement  of  the  earlier  of  October  1, 
1992.  or  the  in-service  date  of  the  power 
sale  contract  between  Seminole 
Fertilizer  and  Florida  Power 
Corporation. 
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Copies  of  the  filing  have  been  served 
on  Seminole  Fertilizer  and  the  Florida 
Public  Service  Commission. 

Comment  date:  June  12, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Missouri  Public  Service,  a  Division  of 
UtiliCorp  United  Inc. 

[Docket  No.  ER92-S62-000] 

May  29, 1992. 

Take  notice  that  Missouri  Public 
Service,  a  Division  of  UtiliCorp  United 
Inc.  (MPS)  on  May  19, 1992,  tendered  for 
filing  an  Amendment  dated  May  14, 1992 
to  the  Transmission  and  Interconnection 
Agreement  between  MPS  and 
Associated  Electric  Cooperative,  Inc. 
(AEC)  dated  August  24, 1988  (the 
Agreement). 

The  filing  states  that  the  Amendment 
was  entered  into  in  order  to  add  two 
new  delivery  points  to  the  Agreement. 

No  change  in  rates  will  occur  as  a  result 
of  the  Amendment.  MPS  is  requesting 
waiver  of  the  Commission's  notice 
requirements  so  that  the  Amendment 
can  become  effective  on  May  14, 1992, 
as  the  parties  agreed. 

Copies  of  the  filing  were  served  upon 
AEC  and  the  Missouri  Public  Service 
Commission. 

Comment  date:  June  12, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Madison  Gas  and  Electric  Company 
(Docket  No.  ER92-244-000] 

May  29, 1992. 

Take  notice  that  Madison  Gas  and 
Electric  Company  (MGE)  on  May  18, 
1992,  tendered  for  filing  a  revised 
Service  Schedule  A  to  the  Interchange 
Agreement  between  itself  and 
Wisconsin  Electric  Power  Company 
(WEPCO).  The  submittal  addresses 
certain  concerns  of  the  Commission’s 
staff  regarding  compensation  for  Limited 
Term  Power  and  Energy. 

WEPCO  and  MGE  respectfully 
requests  an  effective  date  of  June  1, 

1992. 

Copies  of  the  filing  have  been  served 
on  WEPCO  and  the  Public  Service 
Commision  of  Wisconsin. 

Comment  date:  June  12, 1992,  in 
accordance  with  Standard  Paragraph  at 
the  end  of  this  notice. 

9.  Duke  Power  Company 

[Docket  No.  £992-567-000] 

May  29, 1992. 

Take  notice  that  on  May  19, 1992, 
Duke  Power  Company  (Duke)  tendered 
for  filing  with  the  Commission  a  revised 
Supplement  No.  5  to  Supplement  No.  24 
to  the  Interchange  Agreement  between 
Duke  and  Carolina  Power  &  Light 


Company  (CP&L)  dated  Jime  1, 1961,  as 
amended  (Interchange  Agreement).  The 
revised  Supplement  No.  5  changes 
Duke’s  monthly  transmission  capacity 
rate  under  the  Interchange  Agreement 
from  $1.1415  per  kW  per  month  to 
$1.1097  per  kW  per  month.  Duke  has 
proposed  an  effective  date  of  July  1, 

1992,  for  the  revised  charge. 

Copies  of  this  filing  were  mailed  to 
Carolina  Power  &  Li^t  Company,  the 
North  Carolina  Utilities  Commission, 
and  the  South  Carolina  Public  Service 
Commission.  * 

Comment  date:  June  12, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Consolidated  Edison  Company  of 
New  Yoric,  Inc. 

[Docket  No.  ER92-581-Oob] 

May  29. 1992. 

Take  notice  that  on  May  20, 1992, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  in  response  to  a 
deficiency  letter  herein,  tendered  for 
filing  additional  information  relative  to 
an  agreement  to  provide  transmission 
service  to  New  York  State  Electric  & 

Gas  Corporation  (NYSEG). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NYSEG. 

Comment  date:  June  12, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Western  Resources,  Inc. 

[Docket  No.  ER92-573-000] 

May  29. 1992. 

Take  notice  that  on  May  26, 1992, 
Western  Resources,  Inc.  (Western 
Resources],  818  Kansas  Avenue, 

Topeka,  Kansas,  66601,  tendered  for 
filing  notice  that  due  to  the  change  of 
name  of  The  Kansas  Power  and  Light 
Company  (KPL),  Western  Resources 
adopts,  ratifies,  and  makes  its  own,  in 
every  respect  all  applicable  rate 
schedules,  and  supplements  thereto 
previously  filed  with  the  Federal  Energy 
Regulatory  Commission  and  the  Federal 
Power  Commission,  its  predecessor,  by 
The  Kansas  Power  and  Light  Company. 

The  notice  of  name  change  was  filed 
as  a  result  of  the  renaming  of  the  Kansas 
Power  and  Light  Company  to  Western 
Resources,  Inc.,  by  a  vote  of  its 
stockholders  on  May  5, 1992. 

Copies  of  the  filing  were  served  upon 
Western  Resources’  jurisdictional 
customers  and  the  Kansas  Corporation 
Commission. 

Comment  date:  June  12, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Commonwealth  Edison  Company 
[Docket  No.  ER92-563-000] 

May  29, 1992. 

Take  notice  that  on  May  19, 1992, 
Commonwealth  Edison  Company 
(Edison]  tendered  for  filing  Amendment 
No.  17,  dated  May  6, 1992,  to  the 
Interconnection  Agreement,  dated 
March  1, 1964,  between  Edison  and 
Illinois  Power  (Illinois  Power). 
Amendment  No.  17  changes  bison’s 
rates  for  coordination  transactions 
between  the  parties,  deletes  the  service 
schedule  providing  for  the  exchange  of 
Maintenance  Energy  and  adds  a  service 
schedule  permitting  Edison  to  sell  Firm 
Power  to  Illinois. 

Edison  requests  expedited 
consideration  of  the  filing  and  an 
effective  date  for  its  rate  schedule  of 
June  1, 1992.  Accordingly,  the  parties 
request  waiver  of  the  Commission’s 
notice  requirements  to  the  extent 
necessary. 

Copies  of  this  filing  were  served  upon 
the  Illinois  Commerce  Commission  and 
Illinois  Power. 

Comment  date:  June  12, 1992,  in 
accordance  writh  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Louisville  Gas  and  Electric  Company 
[Docket  No.  ER92-533-000) 

May  29, 1992. 

Take  notice  that  Louisville  Gas  and 
Electric  Company  (LG&E),  by  letter 
dated  May  26, 1992,  tendered  for  filing 
an  amenc^ent  to  Rate  Schedule  T — 
Firm  Transmission  Service,  originally 
filed  on  May  6, 1992. 

The  filing  is  being  made  to  amend 
certain  language  to  give  service  under 
Rate  Schedule  T  the  same  priority  as 
firm  sales  service  to  LG&E’s  Native 
Load  Customers.  As  originally  filed, 
service  under  Rate  Schedule  T  was 
subordinate  to  firm  sales  service  to 
LG&E’s  Native  Load  Customers. 

LG&E  has  requested  that  the  effective 
date  of  July  6, 1992  (per  the  originaly 
filing)  remain  unchanged.  A  copy  of  the 
filing  was  served  upon  the  Kentucky 
Public  Service  Commission. 

Comment  date:  Jime  12, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER92-577-000) 

May  29. 1992. 

Take  notice  that  on  May  27, 1992, 
Wisconsin  Public  Service  Corporation 
(WSPC)  tendered  for  filing  a  new 
Service  Schedule  H  under  its  W-3  Tariff 
for  Partial  Requirements  Load  Pattern 
Service  to  Interconnection  Customers. 
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The  new  schedule  provides  for  limited 
term  power  and  energy.  Currently,  only 
one  customer  (Consolidated  Water 
Power  Company)  is  served  under  the 
W-^  Tariff,  and  that  customer  has  asked 
to  have  the  new  service  available  as  . 
soon  as  possible. 

WPSC  states  that  copies  of  this  Hling 
have  been  posted  and  have  been  served 
on  Consolidated  Water  Power  Company 
and  the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  June  12, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Iowa  Public  Service  Company 

(Docket  No.  ER91-256-000J 
May  29. 1992. 

Take  notice  that  on  May  26, 1992, 

Iowa  Public  Service  Company  (IPS)  filed 
a  supplement  to  its  FERC  filing  of  March 

26. 1991.  On  February  8, 1991,  IPS  filed 
an  executed  Contract  for  Electric 
Service  (Nonfirm  Energy  Service)  and 
Interconnection  Agreement  between 
Iowa  Public  Service  Company  and  the 
U.S.  Department  of  Energy,  Western 
Area  Power  Administration,  Pick-Sloan 
Missouri  Basin  Program,  Eastern 
Division,  and  on  September  12, 1991, 
filed  an  amendment  to  the  original  Bling. 
On  November  1, 1991,  IPS  requested 
FERC  to  defer  taking  action  pending  the 
development  of  further  cost  support.  By 
this  supplement,  IPS  is  now  requesting 
FERC  to  proceed  with  taking  action  on 
Docket  No.  ER91-256-000. 

Comment  date:  June  12, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Texas-New  Mexico  Power  Company 

[Docket  No.  ER92-565-000) 

May  29, 1992. 

Take  notice  that  on  May  19, 1992, 
Texas-New  Mexico  Power  Company 
(TNP)  tendered  for  filing  a  Notice  of 
Cancellation  of  its  Rate  Schedule  No.  12. 
TNP  proposes  an  effective  date  of  July 

19. 1992. 

TNP  states  that  the  reason  for  the 
cancellation  is  that  the  contract  for  the 
service  provided  for  therein  has  expired 
by  its  terms  and  that  TNP  does  not  at 
present  provide  any  service  thereunder 
and  does  not  intend  to  provide  any  such 
service  in  the  future.  Accordingly,  the 
rate  schedule  serves  no  useful  purpose. 

Copies  of  the  filing  were  served  on  the 
jurisdictional  customer  involved  and  the 
interested  state  commission. 

Comment  date:  June  12, 1992,  in 


accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Philadelphia  Qectric  Company 
[Docket  No.  ER92-412-000] 

May  29. 1992. 

Take  notice  that  on  May  20, 1992, 
Philadelphia  Electric  Company  (PECo) 
Bled  on  behalf  of  the  parties  to  the  Extra 
High  Voltage  Transmission  Agreement 
(EHV  Agreement)  revised  Schedules  to 
the  Transmission  Enhancement 
Facilities  (TEF)  Agreement  which  is 
Bled  as  a  supplement  to  the  EHV 
Agreement  TTie  parties  to  both 
agreements  are:  Atlantic  City  Electric 
Company,  Baltimore  Gas  and  Electric 
Company,  Delmarva  Power  &  Light 
Company,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Qectric 
Company,  Pennsylvania  Power  &  Light 
Company,  Philadelphia  Electric 
Company,  Potomac  Electric  Power 
Company,  Public  Service  Electric  and 
Gas  Company,  and  UGI  Corporation. 

The  revised  Schedules  are  being 
substituted  for  similar  Schedules 
previously  tendered  for  Bling  in  this 
docket.  They  contain  several  changes 
introduced  to  satisfy  objections  raised 
by  the  Commission’s  staff.  An  effective 
date  of  June  1, 1992  has  been  requested 
for  these  revisions  concurrent  with  the 
in-service  date  for  the  new  facilities. 

Comment  date:  June  12, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  Bling  should  Ble  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  Bled  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  Bling  are  on  Ble  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-13153  Filed  6-4-92;  8:45  am] 
BILUNG  cooe  S717-01-M 
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(Docket  Nos.  CP92-S02-000,  St  sL] 

Florida  Gas  Tranamiasion  Co.,  at  al.; 
Natural  Gaa  Cartmcata  FINnga 

Take  notice  that  the  following  Blings 
have  been  made  with  the  Commission: 

1.  Florida  Gas  Transmission  Company 

[Docket  No.  CP92-502-000] 

May  27. 1992. 

Take  notice  that  on  May  15. 1992, 
Florida  Gas  Transmission  Company 
(Florida  Gas),  1400  Smith  Street, 

Houston,  Texas  77002,  Bled  an 
application  in  Docket  No.  CP92-502-000, 
pursuant  to  sections  7(b)  and  7(c)  of  the 
Natural  Gas  Act  for  authority  to  amend 
its  existing  certiBcate  under  which  it 
provides  service  to  Peoples  Gas  System. 
Inc.  (Peoples)  under  Rate  Schedules  G 
and  FTS-1  and  to  abandon  service  it 
renders  to  Palm  Beach  County  Utilities 
Corporation  (Palm  Beach)  under  Rate 
Schedules  G  and  FTS-l,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
Ble  with  the  Commission  and  open  to 
public  inspection. 

SpeciBcally,  Florida  Gas  seeks  to 
revise  the  existing  firm  sales  agreement 
under  Rate  Schedule  G  and  the  existing 
Brm  transportation  agreement  under 
Rate  Schedule  FTS-1  it  has  with  Peoples 
by  increasing  Peoples'  Brm  sales  and 
firm  transportation  entitlements  by  an 
amount  equal  to  Palm  Beach’s  Brm  sales 
and  Brm  transportation  entitlements.  In 
addition,  Florida  Gas  is  adding  a  new 
Palm  Beach  division  that  consists  of  the 
Palm  Beach  Gardens  delivery  point. 
Further,  Florida  Gas  requests  a  waiver 
of  its  tariff  with  respect  to  the  Brst- 
come,  Brst-served  policy  so  as  to  permit 
Peoples  to  retain  its  existing  priority  in 
Florida  Gas/  Brm  transportation  queue. 

Camment  date:  June  17, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Arkla  Energy  Resources,  a  division  of 
Arkla,  Inc.  and  Arkla  Energy  Resources 
Company 

[Docket  No.  CP92-504-000] 

May  27. 1992 

Take  notice  that  on  May  20. 1992, 
Arkla  Energy  Resources,  a  division  of 
Arkla,  Inc.  (Division)  and  Arkla  Energy 
Resources  Company  (AERCo),  both 
located  at  525  Milam  Street,  P.O.  Box 
21734,  Shreveport,  Louisiana  71181, 
jointly  referred  to  as  Applicants,  filed  in 
Docket  No.  CP92-504-(^  an  application 
pursuant  to  sections  7(b)  and  7(c)  of  the 
Natural  Gas  Act  for  an  order  authorizing 
AERCo  (1)  to  acquire  and  operate 
Division’s  interstate  pipeline  facilities, 
and  (2)  to  transport  and  sell  natural  gas 
for  resale  in  interstate  commerce,  and 
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authorizing  Division  to  abandon  the 
facilities  and  services  to  be  acquired 
and  performed,  respectively,  by  AERCo, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicants  state  that  Division  is 
transferring  its  interstate  pipeline 
facilities  and  contracts  to  AERCo.  It  is 
indicated  that  upon  such  transfers, 
AERCo,  newly-formed  company,  would 
become  a  “natural  gas  company"  under 
the  Natural  Gas  Act  and  a  successor  in 
interest  to  Division's  interstate  pipeline 
business. 

AERCo  also  seeks  authorization  to 
make  jurisdictional  sales  for  resale  of 
natural  gas  Arkansas  Louisiana  Gas 
Company  (ALG)  pursuant  to  Rate 
Schedule  CD,  as  modified.  It  is  stated 
that  no  changes  in  the  existing 
certificated  services  or  service  levels 
currently  performed  by  Division  for  ALG 
are  proposed.  It  is  also  indicated  that  no 
facility  modifications  are  required. 
Applicants  further  state  that  the 
proposed  corporate  realignment  would 
place  the  pipeline’s  pipelines  operations 
and  regulation  on  a  similar  basis  to 
other  interstate  pipelines,  and  that  it 
would  have  no  adverse  efiect  on 
Division's  jurisdictional  ratepayers. 

Comment  date:  June  17, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  ANR  Pipeline  Company 
[Docket  No.  CP92-514-000J 
May  29. 1992. 

Take  notice  that  on  May  26, 1992, 

ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP92-514-000 
an  application  pursuant  to  Section  7(b] 
of  the  Natural  Gas  Act  for  an  order 
granting  permission  and  approval  for  the 
abandonment  of  a  transportation  service 
provided  to  Natural  Gas  Pipeline 
Company  of  America  (Natural)  under 
Rate  Schedule  X-130  of  Original  Volume 
No.  2  of  ANR’s  FERC  Gas  Tariff,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

ANR  states  that  it  is  authorized  to 
provide  a  firm  transportation  of  up  to 
40,000  Mcf  of  natural  gas  to  Natural 
under  ANR’s  Rates  Schedule  X-130. 
ANR  also  states  that  as  a  result  of 
negotiations  between  ANR  and  Natural 
they  have  mutually  agreed  to  terminate 
Rate  Schedule  X-130  effective  October 
31, 1992  and  request  that  the  order  be 
effective  on  that  date.  ANR  further 
states  upon  grant  and  acceptance  of  the 
abandonment,  it  will  file,  pursuant  to 
Section  154  of  the  Commission's 


Regulations,  to  cancel  its  Rate  Schedule 
X-130  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  2.  ANR  also  states  that  no 
facilities  are  proposed  to  be  abandoned. 

Comment  date:  June  19, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Columbia  Gas  Transmission 
Corporation 

[Docket  No.  CP92-513-OOOJ 
May  29, 1992. 

Take  notice  that  on  May  22, 1992, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  S.&,  Charleston, 
West  Virginia  25314,  filed  in  Docket  No. 
CP92-513-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for 
authorization  to  continue  the  operation 
of  the  Ripley  Storage  Field,  Jackson 
County,  West  Virginia,  within  its  current 
natural  boundaries,  originally 
authorized  in  Docket  No.  G-2061  (12 
FPC  891),  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  expand  the 
boundaries  of  the  existing  Ripley 
Storage  Field  to  the  extent  necessary  to 
maintain  its  integrity  as  a  natural  gas 
storage  facility  due  to  the  migration  of 
stored  gas  beyond  the  original, 
estimated  boundaries  of  the  field. 
Columbia  states  that  a  map  showing  the 
reservoir  and  protective  boundaries  of 
the  storage  field  is  included  in  Exhibit  H 
to  the  application.  Columbia  further 
states  that  the  purpose  of  the 
application  is  to  assure  Columbia’s 
ability  to  condemn  exclusive  gas  storage 
easements  under  section  7(h)  of  the 
Natural  Gas  Act,  as  amended.  Columbia 
explains  that  the  filing  results  from  a 
Court’s  holding  in  Columbia  Gas 
Transmission  Corporation  v.  An 
Exclusive  Gas  Storage  Easement,  et  al, 
578  F.  Supp.  930  (N.D.  Ohio  1983), 
affirmed,  776  F.2d  125  (6th  Cir.  1985)  that 
Columbia  did  not  have  the  right  of 
eminent  domain  for  a  certain  tract  of 
land  in  one  of  its  storage  fields  because 
it  was  located  outside  the  geographic 
area  designated  on  the  exhibit  maps 
contained  in  the  application  in  which 
Columbia  obtained  certificate 
authorization  for  the  storage  field. 

Comment  date:  June  19, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

5.  Tennessee  Gas  Pipeline  Company 
[Docket  NO.  CP91-1618-002) 

May  29, 1992. 

'Take  notice  that  on  May  19, 1992, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  1010  Milam,  Houston, 


Texas  77252,  filed  a  petition  to  vacate 
that  portion  of  a  Commission  order 
issued  on  December  27, 1991,  in  Docket 
No.  CP91-1618-000  which  granted 
Tennessee  certificate  authorization  for 
ther  replacement  of  a  portion  of  its 
Holyoke  Delivery  Line  (Holyoke 
segment),  all  as  more  fully  set  forth  in 
the  petition  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  states  that  the 
Commission’s  order  issued  on  December 
27, 1991,  in  Docket  No.  CP91-1618-000 
authorized  Tennessee,  among  other 
things,  to  replace  approximately  2.28 
miles  of  4.5-inch  pipeline  on  its  Holyoke 
Delivery  Line  in  Hampshire  and 
Hampden  Counties,  Massachusetts  with 
8-inch  pipeline  in  order  to  ensure  the 
continued  safety  and  integrity  of 
Tennessee’s  system.  Tennessee  has 
determined  that  the  replacement  should 
be  delayed  due  to  the  infrequent  use  of 
this  particular  segment  of  pipeline,  it  is 
indicated.  Tennessee  states  that  the 
Holyoke  segment  has  only  been  utilized 
as  back-up  service  four  times  since  1968. 
Tennessee  states  that  it  has  filed  for. 
permission  and  approval  to  abandon,  in 
place,  the  Holyoke  segment  pursuant  to 
its  blanket  certificate.  Therefore, 
Tennessee  requests  that  the  portion  of 
the  December  27, 1991,  order  pertaining 
to  the  Holyoke  segment  be  vacated. 

Comment  date:  June  19, 1992,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

6.  Mercado  Gas  Services,  Inc. 

[Docket  No.  0192-51-000) 

May  29. 1992. 

Take  notice  that  on  May  18, 1992, 
Mercado  Gas  Services,  Inc.  (Mercado)  of 
400  West  15th  Street,  Austin,  Texas 
78701  filed  an  application  under  sections 
4  and  7  of  the  Natural  Gas  Act  (NGA) 
for  a  unlimited-term  blanket  certificate 
with  pre-granted  abandonment. 

Mercado  requests  authority  to  make 
sales  for  resale  in  interstate  commerce, 
without  supply  or  marketing  restrictions, 
of  all  natural  gas  subject  to  the 
jurisdiction  of  the  Commission  under  the 
NGA.  Mercado  requests  that  its  blanket 
certificate  be  consistent  with  certificates 
granted  to  other  marketing  affiliates. 
Mercado’s  application  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Comment  date:  June  17, 1992,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 
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7.  Viking  Gas  Transmission  Company 
[Docket  No.  CP92-509-000] 

May  29, 1992. 

Take  notice  that  on  May  21, 1992, 
Viking  Gas  Transmission  Company 
(Vikii^),  1010  Milam  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP92- 
509-000  a  request  pursuant  to  Section 
157.205  of  the  Commission’s  Regulations 
'to  expand  an  existing  delivery  point  in 
Wadena,  Minnesota  (Wadena)  to 
increase  capacity  for  interruptible 
transportation  services  that  Viking 
currently  provides  to  Northern 
Minnesota  Utilities,  a  Division  of 
UtiliCorp  United  Inc,  (NMU)  under 
Viking's  blanket  certificate  issued  in 
Docket  No  CP88-679-000,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection . 

Viking  proposes  to  expand  the  meter 
station  at  Wadena  to  increase  its 
capacity  to  20,000  Mcf  of  natural  gas  per 
day  by  replacing  the  existing  measuring 
equipment  with  a  6-inch  auto-adjust 
turbine  meter  in  the  existing  right-of- 
way.  Viking  states  that  the  existing 
facilities  would  be  expanded  to 
accommodate  increased  natural  gas 
deliveries  to  NMU  imder  Viking’s  Rate 
Schedule  17-2.  NMU  has  requested 
deliveries  of  up  to  20,000  Mcf  of  natural 
gas  per  day  at  Wadena  and  has  agreed 
to  reimburse  Viking  for  the  cost  of  the 
expanded  facilities  which  are  estimated 
to  cost  $259,000,  it  is  stated.  Viking 
states  that  the  total  quantities  to  be 
delivered  to  NMU  through  the  new 
expanded  facilities  would  not  exceed 
presently  authorized  quantities  and  the 
changes  proposed  are  not  prohibited  by 
Viking’s  tariff.  Viking  has  sufficient 
capacity-in  its  system  to  accomplish  the 
increased  delivery  of  natural  gas  to 
Wadena  without  detriment  or 
disadvantage  to  any  of  Viking’s  other 
customers,  it  is  stated. 

Comment  date',  July  13, 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP92-510-000J 
May  29. 1992. 

’Take  notice  that  on  May  21, 1992, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP92-510-000  an  application 
pursuant  to  section  7(cj  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  acquisition  and  operation  of  an 
electric  motor-driven  compressor  at 
Transco’s  Compressor  Station  Na  100  in 


Chilton  County.  Alabama,  referred  to  as 
a  Motor  Pipeline  Compressor 
(MOPICO),  from  TEVCO  Compressor 
Company  (TCC),  and  to  operate  two  of 
Transco’s  existing  steam-driven 
compressors,  also  at  Station  No.  100,  on 
a  standby  basis,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

lYansco  states  that  Transco  Energy 
Ventures  Company  (TEVCO)  and  other 
companies  (TEVCO  group)  are  involved 
in  developing  and  commercializing  a 
low  cost,  high  efficiency,  electric 
compressor,  referred  to  as  the  MOPICO. 
It  is  stated  that  Transco  agreed  to  host 
the  first  prototype  MOPICO  at  its 
Compressor  Station  No.  100  in  Chilton 
Coimty,  Alabama,  prior  to  introduction 
of  the  MOPICO  to  market.  It  is  stated 
that  on  February  23, 1990,  50  FERC 
1161.220,  in  Docket  No.  CP89-1808-000, 
TEVCO  was  granted  exemption  fi-om  the 
certificate  requirements  of  section  7(c) 
of  the  Natural  Gas  Act  for  the 
installation  and  testing  of  the  prototype 
unit  at  Station  No.  100  as  long  as  the 
unit  was  utilized  as  replacement 
capacity  only  and  that  at  no  time  during 
the  testing  of  the  unit  would  Station  No. 
100  exceed  the  total  horsepower 
capacity  for  which  it  was  certificated. 

It  is  stated  that  subsequent  to  the 
granting  of  exemption,  Transco  imd 
TEVCO  entered  into  an  Equipment 
Lease  Agreement  wherein  Transco 
leased  fi'om  TEVCO  the  prototype  unit 
for  installation  and  operation  at  Station 
No.  100.  It  is  maintained  that  such  lease 
is  still  in  effect  and  includes  an  option 
for  Transco  to  purchase  the  unit  for 
$4,000,000.  It  is  also  stated  that 
subsequent  to  the  execution  of  the  lease. 
TEVCO,  with  the  consent  of  Transco, 
assigned  all  of  its  interest  in  such 
agreement  to  TCC.  provide  that  in  the 
event  TCC  does  not  perform  any  of  its 
obligations  under  the  agreement  TEVCO 
would  perform  them. 

Transco  states  that  is  has  decided  to 
exercise  its  option  to  purchase  the 
prototype  MOPICO  unit,  in  place,  at  its 
Station  No.  100.  It  is  stated  that  Transco, 
TEVCO  and  TCC  have  executed  a 
Lease/Purchase  Agreement  which 
provides  that  Transco  will  pay  TEVCO/ 
TCC  $4,000,000  for  the  unit;  that  the  unit 
will  be  disassembled  and  inspected  on¬ 
site  by  TEVCO  and  TEVCO  will,  as  its 
own  expense,  under  the  existing  parts 
and  labor  warranty,  modify  the  unit  by 
incorporating  improvements  dictated  by 
undue  operating  wear  of  the  unit  and 
inspecfidirof  the  unit;  and  that  TEVCO 
will  rewheel  the  centrifugal  compressor 
with  high  efficiency  wheels  designed  for 
peak  performance  at  the  flow  and 


pressure  ratio  conditons  to  be  projected 
in  writing  by  Transco. 

Transco  requests  approval  of  the 
herein  acquisition  by  ^ptember  1, 1992, 
because  under  Transco’s  currently 
pending  general  rate  case  in  Docket  No. 
RP92-137-000.  all  facilities  to  be 
included  in  rate  base  must  be  owned  by 
Transco  and  in  service  by  September  1, 
1992. 

It  is  further  stated  that  upon  purchase 
of  the  MOPICO  unit  and  inclusion  of  it 
as  one  of  Transco’s  regular  units, 
Transco  plans  to  remove  from  regular 
service  two  steam-driven  compressors 
at  Station  No.  100  that  were  authorized 
in  Docket  Nos.  G-704  and  G-1277  and 
placed  into  service  during  June  1951.  It  is 
stated  that  these  units  were  part  of  the 
original  Transco  system  and  now 
require  extensive  renovation.  Transco 
states  that  it  plans  to  leave  the  two  units 
in  place  and  operate  them  solely  on  a 
standby  basis,  only  when  other 
compression  at  Station  No.  100  is  not 
capable  of  being  utilized  for  any  reason 
and  when  it  is  necessary  to  utilize  one 
or  both  of  the  steam  units  to  achieve  the 
necessary  throughput  at  Station  No.  100. 
Transco  requests  ^at  authorization  of 
the  operation  of  the  two  steam-driven 
compressors  on  a  standby  basis  be 
contingent  upon  Transco  receiving 
acceptable  authority  to  acquire  and 
operate  the  MOPICO  unit 

In  addition,  Transco  states  that  at  no 
time  will  Station  No.  100  exceed  the 
total  horsepower  capacity  for  which  it  is 
certificated. 

Comment  date:  June  19, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Williams  Natural  Gas  Company 

[Docket  No.  CP92-512-000] 

May  29, 1992. 

Take  notice  that  on  May  22, 1992, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CP92-512-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  two  compressor 
units  located  in  Texas,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

WNC  proposes  to  abandon  a  230 
horsepower  compressor  unit  at  the 
Hughey  compressor  station  in  Gray 
County,  Texas,  and  a  230  horsepower 
compressor  unit  at  the  White  Deer 
compressor  station  in  Carson  Coimty. 
Texas.  It  is  stated  that  both  units  were 
installed  in  1937  and  that  both  are  now 
obsolete  and  not  adaptable  to 
automation  or  unmanned  operation.  It  is 
asserted  that  the  compressor  units 
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remaining  at  both  stations  will  continue 
to  provide  the  same  level  of  service  and 
that  no  customers  will  lose  service  as  a 
result  of  the  proposed  abandonment. 

The  cost  of  the  proposed  abandonment 
is  estimated  at  $15,540,  and  the  salvage 
value  for  both  units  is  estimated  at 
$2,700. 

Comment  date:  June  19, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  Midiigan  Consolidated  Gas 
Company 

[Docket  No.  CPg2-406-001] 

May  29. 1992. 

Take  notice  that  on  May  22, 1992, 
Michigan  Consolidated  Gas  Company 
(MichCon),  501  Griswald  Street.  Detroit, 
Michigan,  48226,  pursuant  to  sections  3 
and  7(c)  of  the  Natural  Gas  Act  and 
Parts  157  and  385  of  the  Commission’s 
Regulations  thereunder,  filed  herein  an 
amendment  (the  “Amendment”)  to  its 
application  filed  on  March  11, 1992,  (the 
“Application”).  The  Amendment 
removes  a  restriction  that  MichCon 
proposed  in  the  Application  with  respect 
to  the  transportation  of  gas  through 
Belle  River-Bickford  Pipeline  (the 
“Pipeline”),  ail  as  more  fully  set  forth  in 
the  amendment  which  is  on  file  with  the 
Conunission  and  open  to  public 
inspection. 

In  the  Application,  MichCon  asked 
that  the  Commission  remove  the  existing 
restriction  on  Michcon’s  section  3 
authorization  with  respect  to  the  use  of 
the  Pipeline  in  foreign  and  interstate 
commerce.^  That  restriction  provides 
that  MichCon  may  only  use  the  Pipeline 
for 

*  *  *  *  the  transportation  of  gas  in  foreign 
conunerce  for  the  purposes  of  Union's  system 
supply  or  for  the  delayed  exchange  of  Union 
Gas  limited's  and  MichCon's  system 
supplies.* 

h^chCon  states  in  the  Amendment 
that  although  it  would  have  preferred 
the  deletion  of  the  entire  restriction,  in 
an  effort  to  avoid  entanglement  with  the 
Commission's  ongoing  consideration  of 
the  proposals  of  Empire  State  Pipeline 
and  others  to  serve  the  western  New 
Yoik  State  market,*  and  to  expedite 
action  on  the  Application,  MidiCon 
proposed  in  the  Application  to  retain  a 
limited  restriction  on  the  use  of  the 
Pipeline  in  interstate  commerce. 
Specifically,  MichCon  proposed  that  it 
not  be  authorized  to  transport  any 
natural  gas  through  the  Pipeline  into 
Canada  that  would,  in  turn,  be  imported 

‘  Michigan  Coholidated  Cob  Company,  48  FERC 
1 61.300  nh'g  denied.  50 FERC,  FERC f  SimO 
(1990) 

*  48  FERC  1 61.300  at  page  61.959  (1989) 

*  Empire  Stale  Pipeline  et  oL  Docket  Nos.  CP90- 
316-000  at  aL 


fi*om  Canada  into  New  Yoik  State  (the 
“New  York  State  Limitation”). 

MichCon  further  states  in  the 
Amendment  that  since  the  Application 
was  filed,  several  petitioners  have 
protested  the  New  Yoik  State  Limitation 
as  inconsistent  with  the  Commission's 
open  access  regulations.  Accordingly, 
MichCon  is  amending  the  Application  to 
delete  all  references  to  the  New  York 
State  Limitation. 

Comment  date:  June  19, 1992,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wising  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  su^  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Cmnmission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 


notice  of  intervention  and  pursuant  to 
Section  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for. 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North  ' 
Capitol  Street,  NE.,  Washington,  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  .214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  berame  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  92-13152  Piled  6-4-92;  8:45  am] 
BILUNa  COOe  S717-«1-ll 


[ProjMt  No.  10876-001-Toxas] 

Sam  Rayburn  Municipal  Power 
Agency,  Surrender  of  Preliminary 
Permit 

May  29. 1992. 

Take  notice  that  Sam  Rayburn 
Municipal  Power  Agency,  permittee,  for 
the  Lake  Livingston  Project  located  on 
the  Trinity  River  in  Polk  County,  Texas, 
has  requested  that  its  preliminary  permit 
be  terminated.  The  preliminary  permit 
was  issued  on  May  16, 1990,  and  would 
have  expired  on  April  30, 1993.  The 
permittee  states  that  analysis  of  the 
project  did  not  indicate  feasibility  for 
development. 

The  permittee  filed  the  request  on 
May  4, 1992,  and  the  preliminary  permit 
for  Project  No.  10876  shall  remain  in 
effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
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a  Saturday,  Sunday,  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 

Lois  D.  Cashell, 

Secretary. 

[I^  Doc.  92-13151  Filed  6-4-92;  8:45  am] 
nujtio  CODE  6717-01-M 


[Docket  No.  TQ92-6-63-000  and  TM92-4- 
63-000] 

Carnegie  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

June  1. 1992. 

Take  notice  that  on  May  27, 1992, 
Carnegie  Natural  Gas  Company 
(“Carnegie”)  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1: 

Thirty-First  Revised  Sheet  No.  8 
Thirty-First  Revised  Sheet  No.  9 

Carnegie  states  that  pursuant  to 
Sections  23  and  26  of  the  General  Terms 
and  Conditions  of  its  FERC  Gas  Tariff,  it 
is  filing  a  combined  Out-of-Cycle 
Purchased  Gas  Adjustment  (“PGA")  and 
Transportation  Cost  Adjustment 
(‘TCA”)  to  reflect  updated  projections 
affecting  the  average  commodity  cost  of 
purchased  gas  to  be  incurred  by 
Carnegie  on  and  after  June  1, 1992. 
Carnegie  states  diat  the  primary  purpose 
of  its  filing  is  to  accurately  state  the 
average  commodity  cost  of  gas  on 
Carnegie’s  tariff  sheets  so  that  the 
negotiated  sales  rates  agreed  upon 
between  Carnegie  and  its  customers  for 
interruptible  sales  service  on  and  after 
June  1, 1992,  will  be  in  compliance  with 
the  rate  conditions  imposed  by  the 
Commission  in  issuing  the  SEGSS 
certificate  and  footnote  2  of  Revised 
Tariff  Sheet  No.  9. 

The  revised  rates  are  proposed  to 
become  effective  June  1, 1992,  and 
reflect  the  following  changes  from 
Carnegie's  last  fully-supported  PGA 
filing  in  Docket  No.  T(^2-5-63-000:  a 
$0.2040  per  Dth  increase  in  the 
commodity  component  of  its  CDS  and 
LVWS  rate  schedules  an  a  $.2040 
increase  in  both  the  maximum  and 
minimum  commodity  rates  under  Rate 
Schedule  SEGSS.  The  revised  tariff 
sheets  also  reflect  an  increase  in  the 
TCA  charge  of  $0.0184  per  dth,  from 
$0.1846  per  dth  to  $0.2030  per  dth,  as 


measured  against  Carnegie's  last  TCA 
filed  on  May  1, 1992,  in  Docket  No. 
TM92-3-63-000. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  intervene  or 
protest  said  filing  should  file  an 
intervention  and/or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rules  214  and  211  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  sections  385.214  and 
385.211.  All  such  pleadings  should  be 
filed  on  or  before  June  8, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  CasheU, 

Secretary, 

[FR  Doc.  92-13154  Filed  6-4-92;  8:45  am] 
BILUNQ  CODE  6717-01-M 


[Docket  Na  RP92-176-000] 

Colorado  Interstate  Gas  Co.;  Tariff 
Filing 

June  1, 1992. 

Take  Notice  that  on  May  26, 1992, 
Colorado  Interstate  Gas  Company 
(“CIG”)  tendered  for  filing  the  following 
tariff  sheets  in  its  Original  Volume  No. 

3,  with  a  proposed  effective  date  of  July 
1, 1992. 

Second  Revised  Sheet  No.  60 
Original  Sheet  No.  60A 
Original  Sheet  No.  60B 

CIG  states  that  the  purpose  of  this 
filing  is  to  add  a  new  section  9  to  its 
Rate  Schedule  IS-1  governing  the 
transfer  of  ownership  of  storage  gas  by 
Shippers.  This  new  section  9  allows  the 
transfer  of  ownership  of  gas  in  place 
held  by  interruptible  storage  shippers  on 
CIG's  system. 

CIG  states  that  copies  of  its  filing 
were  served  on  all  holders  of  Volume 
No.  3  of  CIG’s  FERC  Gas  Tariff  and 
appropriate  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE,  Washington, 
DC  20426,  in  accordance  with  §  385.211 


and  385.214  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  8, 1992.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  O.  CasheU, 

Secretary. 

(FR  Doc.  92-13158  Filed  6-4-92;  8:45  am] 
BILUNQ  CODE  6717-01-M 


[Docket  No.  TQ92-3-32-000] 

Coiorado  Interstate  Gas  Co.;  Filing 

June  1. 1992. 

Take  notice  that  on  May  28, 1992 
Colorado  Interstate  Gas  Company 
(“CIG”)  submitted  for  filing  an  original 
and  five  copies  of  Fifth  Revised  Sheet 
Nos.  7.1  through  8.2.  CIG  requests  that 
these  proposed  tariff  sheets  be  made 
effective  on  July  1, 1992. 

The  instant  purchased  gas  adjustment 
("PGA”)  filing  is  made  pursuant  to 
§  154.308  of  the  Commission’s 
Regulations  implementing  Order  483,  et 
seq.  Fifth  Revised  Sheet  Nos.  7.1  through 
8.2  reflect  a  0.02  cent/Mcf  increase  in 
the  commodity  rate  for  the  G-1,  P-1, 
SG-1,  H-1,  F-1  and  PS-1  Rate 
Schedules.  There  is  no  change  in  the 
Demand-1  or  Demand-2  rates  because 
CIG  does  not  currently  incur  “as  billed” 
charges  from  its  suppliers. 

CIG  states  that  copies  of  this  filing  are 
being  served  on  all  jurisdictional 
customers  and  interested  state 
commissions,  and  are  otherwise 
available  for  public  inspection  at  CIG’s 
offices  in  Colorado  Springs,  Colorado. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street  NE,  Washington, 
DC  20426,  in  accordance  with  §  385.211 
of  the  Commission’s  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  8, 1992.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
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for  public  inspection  in  the  Public 
Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-13155  Filed  6-4-92;  8:45  am] 
BILUNQ  CODE  STir-OI-M 

[Docket  No.  TQ92-2-5-004] 

Midwestern  Gas  Transmission  C04 
Rate  Rling  June  1, 1992. 

Take  notice  that  on  May  28, 1992, 
Midwestern  Gas  Transmission 
Company  {"Midwestern”),  tendered  for 
filing  the  following  revised  tariff  sheets 
to  First  Revised  Volume  No.  1  of  its 
FERC  Gas  Tariff: 


Revised  tariff  sheet 

Effective  date 

Second  substitute  sixth  revised 
twenty-seventh  revised  sheet 
No.  5. 

Jan.  1,  1992. 

Second  substitute  sixth  revised 
twenty-second  revised  sheet  No. 
6. 

Third  substitute  twenty-eight  re¬ 
vised  sheet  No.  5. 

Do. 

Do. 

Second  substitute  twenty-ninth  re¬ 
vised  sheet  No.  5. 

Do. 

Second  substitute  thirtieth  revised 
sheet  No.  5. 

Feb.  1, 1992. 

Substitute  first  revised  thirtieth  re¬ 
vised  sheet  No.  5. 

Mar.  1, 1992. 

Second  substitute  thirty-first  re¬ 
vised  sheet  No.  5. 

Apr.  1, 1992. 

Substitute  thirty-secorKl  revised 
sheet  No.  S. 

Do. 

Substitute  thirty-third  revised  sheet 
No.  5. 

May  1. 1992. 

Midwestern  states  that  the  revised 
sheet  tracks  Tennessee  Gas  Pipeline 
Company's  April  14, 1992  compliance 
filing  in  Docket  No.  RP91-203. 
Midwestern  further  states  that  copies  of 
the  filing  have  been  mailed  to  all 
affected  customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission’s  Rules 
of  Practice  and  Procedure  10  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  June  8, 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  92-13156  Filed  6-4-92;  8:45  am) 
BMXmO  CODE  6717-01-M 


[Docket  Nos.  RP91-224-003  and  RP92-1- 
005] 

Northern  Natural  Qaa  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

June  1, 1992. 

Take  notice  that  Northern  Natural 
Gas  Company  (Northern)  on  May  21, 

1992,  tendered  for  filing  to  become  part 
of  Northern’s  FERC  Gas  Tariff  Third 
Revised  Volume  1,  the  following  tariff 
sheets,  proposed  to  be  effective  October 
25, 1991: 

Sixth  Revised  Sheet  No.  52C.9a 
Sixth  Revised  Sheet  No.  52F.11 
Original  Sheet  No.  52F.lla 
Tenth  Revised  Sheet  No.  59 
Eighth  Revised  Sheet  No.  59C 
Northern  states  that  such  tariff  sheets 
are  being  submitted  in  compliance  with 
the  Commission’s  Order  issued  May  6, 
1992,  in  Docket  Nos.  RP91-224-000  et  al. 
and  RP92-1-000  et  al.  to  revise  the  tariff 
language  surrounding  temporary  supply 
interruption  and  other  issues. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of  its 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 

Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission’s  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  June  8, 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-13157  Filed  6-4-92;  8:45  am) 
BILUNG  CODE  e717-01-« 

[Docket  No.  CP91-1253-002] 

WestGas  Interstate,  Inc.;  Compliance 
Rling 

June  1, 1992. 

Take  notice  that  on  May  22, 1992 
WestGas  Interstate,  Inc.  (WGI) 
tendered  for  filing  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  to  be  effective 
June  1, 1992. 

WGI  states  that  the  tariff  sheets 
referenced  above  are  being  filed  to 
comply  with  the  Commission’s  Order 
Issuing  Certificates,  dated  April  7. 1992. 
Pursuant  to  that  Order  WGI  has  made 
certain  changes  to  the  Pro  Forma  tariff 
sheets  filed  in  its  Certificate  Application 


filed  with  the  Commission  on  February 
14, 1991.  WGI  requested  waiver  of  any 
and  all  Commission  regulations  that 
would  prevent  the  tariffs  from  becoming 
effective  on  June  1, 1992. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.,  Washigton, 
DC  20426,  in  accordance  with  rule  211  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  18  CFR  385.211.  All  such 
protests  should  be  filed  on  or  before 
June  8, 1992.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  92-13159  Filed  6-4-92;  8:45  am] 
BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4140-3] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATE:  Comments  must  be  submitted  on 
or  before  July  6, 1992. 

For  further  information  or  to  obtain  a 
copy  of  this  ICR  contact  Sandy  Fanner 
at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  Reporting  and  Recordkeeping 
Requirements  for  the  New  Source 
Performance  Standards  (NSPS)  subpart 
QQ  for  the  Graphic  Arts  Industry — 
Publication  Rotogravure  Printing  (ICR 
No.  0657.04;  OMB  No.  2060-0105). 

Abstract'  This  ICR  is  for  an  extension 
of  an  existing  information  collection  in 
support  of  the  Clean  Air  Act,  as 
described  under  the  general  NSPS  at  40 
CFR  60.7-60.8  and  the  specific  NSPS,  for 
volatile  organic  compound  (VOC) 
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Troy  Hillier,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725 17th  Street 
NW.,  Washington,  DC  20503. 

Dated:  June  1, 1992. 

Paul  Lapsley, 

Regulatory  Management  Division. 

[FR  Do&  92-13210  Filed  &-4-e2;  8:45  am] 

BILUNG  COOC  6S60-S0-M 

[AMS-FRL-4139-S] 

Regulation  of  Fuels  and  Fuel 
Additives:  Standards  for  Reformulated 
Gasoline 

agency:  Enviromental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  application  for 
extension  of  the  Reformulated  Gasoline 
Program  to  the  District  of  Columbia. 

summary:  This  notice  publishes  the 
application  by  the  Major  of  the  District 
of  Columbia  to  have  the  prohibition  set 
forth  in  section  211(k](5)  of  the  Clean 
Air  Act,  as  amended  (the  Act),  applied 
to  the  District  of  Columbia  portion  of  the 
Washington  ozone  nonattainment  area. 
Under  section  211(k)(6]  the 
Administrator  of  ^A  shall  apply  the 
prohibition  against  the  sale  of  gasoline 
which  has  not  been  reformulated  to  be 
less  polluting  in  an  ozone  nonattainment 
area  upon  the  application  of  the 
governor  of  the  state  in  which  the 
nonattainment  area  is  located.  The 
District  of  Columbia  would  be  treated  as 
a  “State”  for  the  purposes  of  section 
211(k)(6).  See  section  302(d)  of  the  Act 
DATES:  The  effective  date  of  the 
prohibition  described  herein  is  January 
1, 1995  (see  the  Supplementary 
Information  section  of  today’s  notice  for 
a  discussion  of  the  possible  delay  of  this 
date. 

ADDRESSES:  Materials  relevant  to  this 
Notice  are  contained  in  Public 
Document  No.  A-91-02.  This  docket  is 
located  in  Room  M/1500,  Waterside 
Mall  (ground  floor),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460.  The  docket  may 
be  inspected  firom  8:30  a.m.  until  12  noon 
and  ffom  1:30  p.in.  until  3  p.m.  Monday 
through  Friday.  A  reasonable  fee  may  be 
charged  by  EPA  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT. 

Joanne  I.  Goldhand,  U.S.  EPA  (SDSB- 
12).  Motor  Vehicle  Emission  Laboratory, 
2565  Plymouth  Road,  Ann  Arbor,  MI 
48105,  Telephone:  (313)  668-4504. 

SUPPLEMENTARY  INFORMATION: 


new  subsection  (k)  to  section  211  of  the 
Clean  Air  Act  Subsection  (k)  prohibits 
the  sale  of  gasoline  that  EPA  has  not 
certiffed  as  reformulated  (“conventional 
gasoline”)  in  the  nine  worst  ozone 
nonattainment  areas  beginning  January 
1, 1995.  To  be  certified  as  reformulated  a 
gasoline  must  comply  with  the  following 
formula  requirements:  Oxygen  content 
of  at  least  2.0  percent  by  weight; 
benzene  content  of  no  more  than  1.0 
percent  by  volume;  and  no  heavy  metals 
(with  a  possible  waiver  for  metals  other 
than  lead).  The  gasoline  must  also 
achieve  toxic  and  volatile  organic 
compound  emissions  reductions  equal  to 
or  exceeding  the  more  stringent  of  a 
specified  formula  fuel  or  a  performance 
standard. 

Section  211(k)(10)(D)  defines  the  areas 
covered  by  the  reformulated  gasoline 
program  as  the  nine  ozone 
nonattainment  areas  having  a  1980 
population  in  excess  of  250,000  and 
having  the  highest  ozone  design  values 
during  the  period  1987  through  1989. 
Applying  those  criteria,  EPA  has 
determined  the  nine  covered  areas  to  be 
the  metropolitan  areas  including  Los 
Angeles,  Houston,  New  York  city. 
Baltimore,  Chicago,  San  Diego, 
Philadelphia,  Hartford  and  Milwaukee. 
Under  section  211(k)(10)(D),  any  area 
reclassified  as  a  severe  ozone 
nonattainment  area  imder  section  181(b) 
is  also  to  be  included  in  the 
reformulated  gasoline  program. 

Any  other  ozone  nonattanment  area 
may  be  included  in  the  program  at  the 
request  of  the  governor  of  the  state  in 
which  the  area  is  located.  Section 
211(k)(6)(A)  provides  that  upon  the 
application  of  a  governor,  EPA  shall 
apply  the  prohibition  against  selling 
conventional  gasoline  in  any  area  in  the 
governor's  state  which  has  been 
classified  under  subpart  2  of  part  D  of 
title  I  of  the  Act  as  a  Marginal, 

Moderate,  Serious  or  Severe  ozone 
nonattainment  area.*  The  Act  defines 
"State”  to  include  the  District  of 
Columbia  (section  302(d)).  While  the 
District  does  not  have  a  governor,  the 
highest  executive  branch  official  in  the 
District  of  Columbia  government  is  the 
Mayor.  Subparagraph  211(k)(6)(A) 
furffier  provides  that  EPA  the 
Administrator  is  to  apply  the  prohibition 
as  of  the  date  he  “deems  appropriate, 
not  later  than  January  1, 1995,  or  1  year 
after  such  application  is  received, 
whichever  is  later.”  In  some  cases  the 
effective  date  may  be  extended  for  such 
an  area  as  provided  in  section 


emissions  from  the  Graphic  Arts 
Industry,  at  40  CFR  60.430-60.435.  The 
information  will  be  used  by  the  EPA  to 
direct  monitoring,  inspection,  and 
enforcement  efforts,  thereby  ensuring 
compliance  with  the  NSPS. 

Owners  and  operators  of  affected 
facilities  must  provide  EPA  with:  (1) 
Notification  of  construction, 
reconstruction,  or  modification;  (2) 
anticipated  and  actual  dates  of  facility 
startup;  (3)  initial  performance  test  data 
and  results;  and  (4)  notification  of  any 
physical  or  operational  change  to  an 
existing  facility  which  could  increase 
the  VOC  emission  rate. 

All  affected  facilities  must  maintain 
records  on  the  facility  operation  that 
document:  (1)  The  occurrence  and 
duration  of  any  start-ups,  shutdowns, 
and  malfunctions;  (2)  the  amount  of 
volatile  solvent  used,  the  amount 
recovered,  and  the  percentage  of  volatile 
solvent  emitted  over  each  performance 
period  (4  weeks  or  one  month);  and  (3) 
the  initial  performance  test  results. 

Presently  there  are  165  facilities 
subject  to  the  regulation  with  an 
estimated  growth  of  15  facilities  per  year 
over  the  next  three  years.  All  subject 
facilities  must  maintain  records  related 
to  compliance  for  two  years. 

Burden  Statement-  Public  reporting 
burdeRTfor  facilities  subject  to  this 
collection  of  information  is  estimated  to 
average  81  hours  per  response  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  cmd  maintaining  data,  and 
completing  and  reviewing  the  collection 
of  iniormation.  Public  recordkeeping 
burden  is  estimated  to  average  63  hours 
annually. 

Respondents:  Owners  or  operators  of 
subject  rotogravure  printing  facilities 
which  commenced  construction, 
reconstruction,  or  modification  after 
October  28, 1980. 

Estimated  Number  of  Respondents:  15 
reporters,  188  recordkeepers. 

Estimated  Number  of  Responses  Per 
Respondent- 1. 

Estimated  Total  Annual  Burden  on 
Respondents:  12,933  hours. 

Frequency  of  Collection:  One-time 
notifications  for  new  facilities; 
occasional  reporting,  as  appropriate,  for 
existing  facilities. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y),  401  M  Street  SW., 

Washington,  DC  20460 
and 


L  Background 

As  p€ul  of  the  Clecui  Air  Act 
Amendments  of  1990,  Congress  added  a 


'  EPA  recently  promulgated  such  designations 
pursuant  to  Section  107(d)(4)  of  the  Act  (56  FR 
56694;  November  6. 1991). 


I 
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211(k)(e}(B]  based  on  a  determination  by 
EPA  that  there  is  “insufncient  domestic 
capacity  to  produce"  reformulated 
gasoline.  Finally,  EPA  is  to  publish  a 
governor's  application  in  the  Federal 
Register.  EPA  has  received  and 
published  applications  hxim  the 
governors  of  Connecticut,  Delaware, 
Maine,  Maryland,  Massachusetts.  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island  and 
Virginia. 

EPA  has  used  the  regulatory 
negotiation  process  in  developing  the 
requirements  for  reformulated  gasoline. 

A  notice  of  proposed  rulemaking  was 
published  July  9, 1991  (56  FR  31176). 

Since  that  time  the  regulatory 
negotiation  advisory  committee  reached 
consensus  on  an  outline  for  the 
reformulated  gasoline  program.  A 
supplemental  notice  of  proposed 
rulemaking  published  on  April  16, 1992 
(57  FR  13416).  This  supplemental  notice 
describes  the  certification  program  for 
reformulated  gasoline,  the  credits 
program  for  exceeding  certain 
requirements  and  the  enforcement 
program,  among  other  elements. 

II.  The  Mayor’s  Request 

EPA  received  an  application  from  the 
Hon.  Sharon  Pratt  Kelly,  Mayor  of  the 
District  of  Columbia,  for  the  District  of 
Columbia  portion  of  the  Washington 
ozone  nonattainment  area  to  be 
included  in  the  reformulated  gasoline 
program.  Her  application  is  set  out  in 
full  below. 

[District  of  Columbia  letterhead] 

February  14, 1992. 

The  Honorable  William  Reilly, 

Administrator,  United  States  Environmental 
Protection  Agency,  West  Tower 
Waterside  Mall,  401 M  Street  SW.. 
Washington,  DC  20460 

Dear  Administrator  Reilly:  Pursuant  to  the 
requirements  of  Section  211  (k)(e)  of  the 
Clean  Air  Act,  I  request  that,  beginning 
January  1, 1995,  the  prohibition  applying  to 
the  sale  of  conventional  gasoline  be  extended 
to  include  the  District  of  Columbia.  I  consider 
the  sale  of  reformulated  gasoline  to  be  a 
major  step  towards  the  attainment  of 
healthful  air  quality  in  the  District  and  the 
surrounding  Maryland  and  Virginia 
jurisdictions  included  in  the  Washington 
nonattainment  area,  an  area  currently 
classified  as  a  serious  ozone  nonattainment 
area  under  federal  Clean  Air  Act  provisions. 

I  have  appointed  Ms.  Ferial  S.  Bishop,  of 
the  Department  of  Consumer  and  Regulatory 
Affairs  to  serve  as  my  contact  in  this  matter. 
Ms.  Bishop  can  be  contacted  at  the  following 
address:  Ferial  S.  Bishop,  Administrator, 
Environmental  Regulation  Administration, 
D.C.  Department  of  Consumer  and  Regulatory 
Affairs,  2100  Martin  Luther  King,  Jr^  Avenue, 
SE.,  Suite  203,  Washington,  DC  20020-5732, 
Telephone:  202-404-1136,  Fax:  202-404-1141. 


We  look  forward  to  your  expeditious 
approval  of  this  request. 

Sincerely, 

s/Sharon  Pratt  Kelly, 

Mayor. 

cc:  The  Honorable  Douglas  Wilder 
The  Honorable  William  Donald  Schaefer 
Mr.  Edwin  Erickson — EPA  Region  III 
Mr.  Richard  Rykowski — ^EPA  Ann  Arbor 
Mr.  Robert  Perciasepe,  Chairman, 

Northeast  Ozone  Transport  Commission 

III.  Action 

Pursuant  to  the  mayor’s  letter  and  the 
provisions  of  section  211(k)(6),  the 
prohibitions  of  subsection  211(k)(5)  will 
be  applied  to  the  entire  District  of 
Columbia  portion  of  the  Washington 
ozone  nonattainment  area  beginning 
January  1, 1995  (unless  delayed,  as 
provided  above).*  The  application  of  the 
prohibitions  to  this  area  cannot  take 
effect  any  earlier  than  January  1, 1995 
under  section  211(k)(5)  and  cannot  take 
effect  any  later  than  January  1, 1995, 
under  section  211(k)(6)(A),  unless  the 
Administrator  extends  the  effective  date 
by  rule  under  section  211(k)(6)(B). 

Dated:  May  26, 1992. 

William  K.  Reilly, 

Administrator. 

[FR  Doc.  92-13095  FUed  6-4-92;  8:45am] 
BILUNG  COOe  6560-S0-M 


[ER-FRL-4139-9] 

Environmental  Impact  Statements 
Notice  of  Availability; 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  or  (202)  260-5075. 

Availability  of  Environmental  Impact 
Statements  Filed  May  22, 1992  Through 
May  29, 1992  Pursuant  to  40  CFR  1506.9 
EIS  No.  920196,  Final  Supplement,  COE, 
NY,  Atlantic  Coast  of  New  York  City 
from  Rockaway  Inlet  to  Norton  Point 
Beach  Erosion  and  Storm  Damage 
Reduction  Plan,  Updated  Information, 
Implementation,  Brighton  Beach  and 
Coney  Island,  Borough  of  Brooklyn, 
Kings  Coimty,  NY,  Due:  July  06, 1992, 
Contact:  Peter  Weppler  (212)  264-4663. 
EIS  No.  920197,  FINAL  EIS.  BLM,  AK, 
A-J  Mine  Reopening  Project, 
Construction  and  Operation,  Issuance 
of  Right-of-Way  Permit  for  Permanent 
Disposal  of  Tailings  on  Federal  Lands 
in  Sheep  Creek  Valley,  Section  10  and 
404  Permits,  and  NPD^  Permit,  City 
and  Borough  of  Juneau,  AK,  Due:  July 
06, 1992,  Contact:  David  Dorris  (907) 
272-2636. 


*  The  Washington  ozone  nonattainmeni  area 
includes  the  entire  District  of  Columbia.  See  56  FR 
56738  (November  6. 1991). 


EIS  No.  920198,  DRAFT  EIS,  AFS,  MT, 
Stillwater  Valley  Platinum-Palladium 
Mining  and  Milling  Project, 
Amendment  to  Plan  of  Operations  and 
Approval  of  Permit,  Stillwater  River 
Valley,  Custer  National  Forest, 
Stillwater  County,  MT,  Due:  July  20, 
1992,  Contact:  Grey  Visconty  (406) 
444-2074. 

EIS  No.  920199,  Draft  Supplement,  USA, 
MA,  NJ,  AZ,  Fort  Huachuca,  Fort 
Devens  and  Fort  Monmouth  Base 
Realignment,  Transfer  of  Missions 
and  Functions,  Updated  Information, 
Cochise  County,  AZ;  Worcester  and 
Middlesex  Counties,  MA  and 
Monmouth  County,  NJ,  Due:  July  20, 
1992,  Contact:  Alex  Watt  (213)  894- 
5088. 

EIS  No.  920200,  Draft  EIS,  AFS,  WA, 
Easton  Ridge  Timber  Sale  and  Road 
Construction,  Implementation, 
Wenatchee  National  Forest,  Cle  Elum 
Ranger  District,  Kittitas  County,  WA, 
Due:  July  20, 1992,  Contact:  Tim  Foss 
(509)  674—4411. 

EIS  No.  920201,  Draft  EIS,  AFS,  WA, 
County  Timber  Sale  and  Road 
Construction,  Implementation,  South 
Fork  and  Middle  Fork,  Little  Naches 
River,  Wenatchee  National  Forest, 
Naches  Ranger  District,  Yakima  and 
Kittitas  Counties,  WA,  Due:  July  20, 
1992,  Contact:  Don  Rotell  (509)  653- 
2205. 

EIS  No.  920202,  Final  EIS,  DOT, 
Commercial  Reentry  Vehicles 
Launched  into  and  from  Space, 
Licensing,  Due:  July  06, 1992,  Contact: 
Norman  C  Bowles  (202)  366-2929. 

EIS  No.  920203,  Draft  Supplement,  DOE, 
CA,  Petroleum  Production  at 
Maximum  Efficient  Rate,  Naval 
Petroleum  Reserve  No.  1  (Elk  Hills) 
Continued  Operation,  Updated 
Information,  Kem  County,  CA  Kem 
County,  CA,  Due:  July  31, 1992, 
Contact:  James  C.  Killen  (805)  763- 
6038. 

Dated:  June  2, 1992. 

Marshall  Cain, 

Senior  Legal  Advisor,  Office  of  Federal 

Activities. 

[FR  Doc.  92-3208  Filed  6-4-92;  8:45  am] 
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[ER-FRL-4140-1] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  May  18, 1992  through  May  22, 
1992  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section  309 
of  the  Clean  Air  Act  and  section 
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102(2](c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  la  1992  (57  FR  12499). 

Draft  EISs 

ERPNo.  D-AFS-/65190-WY  Rating 
ECl.  Union  Pass  Road  Relocation 
Project,  connecting  Union  Pass  Road 
and  Green  River  Lakes  Road, 
Implementation,  Bridger-Teton  National 
Forest,  Pinedale  Ranger  District, 

Fremont  and  Sublette  Counties,  WY. 

Summary 

EPA  expressed  environmental 
concerns  regarding  potential  conflicts 
between  recreation  accommodated  by 
the  roadway  upgrade  and  other  forest 
activites  such  as  grazing. 

ERPNo.  D-BLM-K67014-AZ Rating 
E02,  Sanchez  Open  Pit  Heap  Leach 
Copper  Mine  Project,  Construction  and 
Operation,  Permits  Approval,  Gila 
Mountain,  Graham  County,  AZ. 

Summary 

EPA  expressed  environmental 
objections  regarding  potential  project 
impacts  to  air  quality,  specifically  that 
the  project  may  cause  or  contribute  to 
violations  of  the  Federal  air  quality 
standards  for  particulates  smaller  than 
10  microns  (PMIO).  EPA  requested  that 
the  FEIS  contain  more  information  on 
air  and  water  quality  and  biological 
resources  as  well  as  facility  design, 
monitoring  and  reclamation  efforts. 

ERPNo.  D-FRC-L05201-ID  Rating 
E02,  Shelley  Hydroelectric  Project 
(FERC  No.  5090)  on  the  Snake  River, 
Construction  License,  City  of  Idaho 
Falls,  Bingham  County,  ID. 

Summary 

EPA  expressed  objection  to  the 
project  based  on  possible  water 
temperature  increases  and  water  quality 
effects  on  cold  water  biota.  EPA 
requested  additional  information  on 
possible  violations  of  state  water  quality 
standards,  project  monitoring  and 
effectiveness  of  mitigation  measures. 

ERPNo.  D-IBR-K2801&-CA  Rating 
EC2,  Los  Vaqueros  Water  Quality  and 
Reliability  Project,  Implementation, 
Section  10  and  404  Permits  and  Possible 
NPDES  Permit,  Contra  Costa  Water 
District,  Contra  Costa  County,  CA. 

Summary 

EPA  expressed  environmental 
concerns  regarding  potential  project 
impacts  to  fisheries,  wetlands  and  air 


quality.  EPA  requested  that  the  fmal 
document  commit  to  mitigate  for 
potential  adverse  impacts  and  that  the 
project  will  not  conflict  with  the 
availability  of  water  to  meet  existing 
and  reasonably  foreseeable  future 
protective  water  quality  standards. 

ERPNo.  D-IBR-K34009-CA  Rating 
E02,  Arvin-Edison/Metropolitan  Water 
Storage  and  Exchange  Prc^am,  Central 
Valley  Project,  Funding  and 
Implementation,  City  of  Arvin,  Kern 
County,  CA. 

Summary 

EPA  expressed  objections  to  the 
proposed  program  which  is  based  on 
water  quality  standards  that  are  not 
protective  of  hsh  and  wildlife.  EPA 
requested  that  the  mitigation  analysis  be 
expanded  and  that  final  decisions  on  the 
program  await  adoption  of  protective 
water  quality  standards. 

ERPNo.  D-MMS-A02235-00 Rating 
E02, 1993  Central  and  Western  Gulf  of 
Mexico  Outer  Continental  Shelf  (OCS) 
Oil  and  Gas  Lease  Sales  No.  142  and  No. 
143,  Lease  Offerings,  offshore  AL,  LA, 

TX  and  MS. 

Summary 

EPA  objected  to  proposed  unrestricted 
leasing  without  inclusion  of  protective 
environmental  stipulations.  EPA  also 
recommended  that  an  interim  ozone  (03) 
modeling  effort  be  undertaken  in  order 
to  gauge  impacts  of  offshore  emissions 
on  03  levels  onshore  and  requested 
additional  information  concerning 
Floating  Production  Systems  before 
publication  of  the  final  environmental 
impact  statement. 

Final  EISs 

ERPNo.  F-AFS-K65136-CA  CASA- 
Guard  Timber  Sale,  Implementation, 
Sequoia  National  Forest,  Cannell 
Meadow  Ranger  District,  Tulare  and 
Kem  Counties,  CA. 

Summary 

Review  of  the  final  EIS  was  not 
deemed  necessary.  No  formal  letter  was 
sent  to  the  agency. 

ERPNo.  F-AFS-K65138-CA  Red  Hill 
Planning  Area  Timber  Sale, 
Implementation,  Sequoia  National 
Forest,  Tule  River  Ranger  District, 
Tulare  County,  CA. 

Summary 

Review  of  the  final  EIS  was  not 
deemed  necessary.  No  formal  letter  was 
sent  to  the  agency. 

ERPNo.  F-COE-K36I0a-CA 
American  River  Watershed  Flood  Plain 
Protection  Project.  Construction, 
Operation  and  Maintenance, 


Implementation,  Sacramento,  Placer  and 
Sutter  Counties.  CA. 

Summary 

EPA  expressed  environmental 
concerns  about  signiHcant  issues  that 
remain  unresolved  which  are:  (1)  Corp’s 
separate  evaluations  of  related  flood 
control  actions,  (2)  the  lack  of  a  clear 
identihcation  of  the  least  damaging 
practicable  alternative  as  required  by 
Section  404  of  the  Clean  Water  Act,  (3) 
signihcant  cumulative  environmental 
impacts.  (4)  potential  impacts  on  the 
Central  Valley  Project/State  Water 
Project,  and  (5)  adequate  mitigation. 

ERPNo.  F-USA-K11050-HI SXrate^c 
Target  System  Program,  Launching  of 
nonnuclear  payloads  from  the  Kauai 
Test  Facility  at  the  Pacific  Missile  Test 
Facility,  Island  of  Kauai,  HI. 

Summary 

Review  of  the  tinal  EIS  was  not 
deemed  necessary.  No  formal  letter  was 
sent  to  the  agency. 

ERPNo.  FS-COE-G39026-AR  Lakes 
Greeson,  Ouachita  and  DeGray 
Operation  and  Maintenance,  Updated 
Information,  Lake  Greeson/LitUe 
Missouri  River  Water  Quality 
Improvement  and  Fishery 
Enhancements.  Pike  County,  AR. 

Summary 

EPA  believed  that  the  work  to  be  done 
would  be  minor  and  temporary,  with 
expected  benefits  to  water  quality  and 
fisheries  exceeding  any  anticipated 
impacts. 

Dated:  ]une  2, 1992. 

Marshall  Cain, 

Senior  Legal  Advisor,  Office  of  Federal 
Activities. 

[FR  Doc.  92-13209  Filed  6-4-92;  8:45  am] 
BILUNQ  CODE  6S60-50-M 


[OPP-00321;  FRL-4070-4] 

FIFRA  Scientific  Advisory  Panel;  Open 
Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  open  meeting. 

SUMHIARY:  There  will  be  a  1-day 
meeting  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
Scientific  Advisory  Panel  (SAP)  to 
review  a  set  of  scientihc  issues  being 
considered  by  the  Agency  in  connection 
with  the  peer  review  classification  of 
Facet*  as  a  Group  C  carcinogen; 
Bromoxynil  as  a  Group  C  carcinogen; 
Triallate  as  a  Group  C  carcinogen; 
Dimethoate  as  a  Group  C  carcinogen; 
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and  the  PD  2/3  for  Inorganic  Arsenicals. 
The  meeting  will  be  open  to  the  public. 
DATES:  The  meeting  will  be  held  on 
Thursday,  June  25, 1992,  from  8:30  a.m. 
to  4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at: 
Holiday  Inn  Crystal  City,  15th  St.  and 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703)  920-0772. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  B.  Jaeger,  Designated 
Federal  Official,  FIFRA  Scientific 
Advisory  Panel  (H7509C),  Office  of 
Pesticide  Programs,  U.S.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number  Rm.  815B,  CM 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA  (703)  305-5369/5244. 

Copies  of  documents  related  to  items 
1-5  may  be  obtained  by  contacting:  By 
mail:  Public  Response  and  Program 
Resources  Branch,  (H7506C),  Office  of 
Pesticide  Programs,  U.S.  Environmental 
Protection  Agency,  401  M  St,,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number  Rm.  1128  Bay, 

CM  #2, 1921  Jefierson  Davis  Highway, 
Arlington,  VA,  (703)  305-5434. 
SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  meeting  will  include  the 
following  topics: 

1.  Review  a  set  of  scientific  issues  in 
connection  with  the  Agency's 
classification  of  Facet*  as  a  Group  G 
possible  human  carcinogen,  based  on 
the  induction  of  benign  pancreatic 
acinar  cell  adenomas  in  male  rats. 

2.  Review  a  set  of  scientific  issues  in 
connection  with  the  Agency’s 
classification  of  Bromoxynil  as  a  Group 
C,  possible  human  carcinogen,  based 
upon  a  dose-related  increase  in  liver 
carcinomas  and  adenomas  in  male  mice. 
A  low  dose  extrapolation  model  from 
the  experimental  animal  tumor  data  is 
recommendation  for  quantitation  of 
human  risk  (Ql*). 

3.  Review  a  set  of  scientific  issues  in 
connection  with  the  Agency's 
classification  of  Dime^oate  as  a  Group 
C,  possible  human  carcinogen,  based 
upon  equivocal  hemolymphoreticular 
tumors  in  male  mice,  compound  related 
weak  effect  of  combined  spleen  and 
lymph  tumors  in  male  rats.  Positive 
mutagenic  activity  was  also  observed. 

4.  Review  a  set  of  scientific  issues  in 
connection  with  the  Agency's 
classification  of  Triallate  as  a  Group  C, 
possible  human  carcinogen,  based  upon 
a  statistically  significant  increase  of 
hepatocellular  carcinomas  in  male  mice. 

5.  Evaluate  the  Special  Review  PD  2/ 
3  for  Inorganic  Arsenicals  specifically  as 
it  regards  the  use  on  cotton. 

Any  member  of  the  public  wishing  to 
submit  written  comments  should  contact 


Robert  B.  Jaeger  at  the  address  or  the 
phone  number  given  above  to  be  sure 
that  the  meeting  is  still  scheduled  and  to 
confirm  the  Panel's  agenda.  Interested 
persons  are  permitted  to  file  written 
statements  before  the  meeting.  To  the 
extent  that  time  permits  and  upon 
advance  notice  to  the  Designated 
Federal  Official,  interested  persons  may 
be  permitted  by  the  chairman  of  the 
Scientific  Advisory  Panel  to  present  oral 
statements  at  the  meeting.  There  is  no 
limit  on  written  conunents  for 
consideration  by  the  Panel,  but  oral 
statements  before  the  Panel  are  limited 
to  approximately  5  minutes.  Since  oral 
statements  will  be  permitted  only  as 
time  permits,  the  Agency  urges  the 
public  to  submit  written  comments  in 
lieu  of  oral  presentations.  Persons 
wishing  to  make  oral  and/or  written 
statements  should  notify  the  Designated 
Federal  Official  and  submit  10  copies  of 
a  summary  no  later  than  June  25, 1992,  in 
order  to  ensure  appropriate 
consideration  by  the  Panel. 

Information  submitted  as  a  comment 
in  response  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
“Confidential  Business  Information” 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket 
Information  not  marked  confidential  will 
be  included  in  the  public  docket  without 
prior  notice.  The  public  docket  will  be 
available  for  public  inspection  in  rm. 
1128  Bay  at  the  address  given  above, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  All 
statements  will  be  made  part  of  the 
record  and  will  be  taken  into 
consideration  by  the  Panel. 

Copies  of  the  Panel’s  report  of  their 
recommendations  will  be  available  10  to 
15  working  days  after  the  meeting  and 
may  be  obtained  by  contacting  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  or  telephone 
number  given  above. 

Dated:  June  1. 1992. 

Douglas  D.  CampL 

Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  92-13217  Filed  6-4-92;  8:45  am] 
BUUtra  CODE  6560-SO-F 


[OPPTS-59940;  FRL-4071-1] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 


action:  Notice. 


summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  conunences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11. 1984,  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  announces 
receipt  of  2  such  PMN(s)  and  provides  a 
summary  of  each. 

DATES:  Close  of  review  periods: 

Y 92-138,  May  30, 1992, 

Y 92-139,  June  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT. 
David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  rm.  E-545. 401  M  St.,  SW., 
Washington,  DC,  20460,  (202)  554-1404, 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  fitim  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office,  NE-G004  at  the 
above  address  between  8  a.m.  and  noon  - 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

Y»2-138 

Manufacturer.  Henkel  Corporation. 

Chemical.  (G)  Polyester. 

Use/Production.  (S)  Plasticizer  for 
polyvinyl  chloride  resin.  Prod,  range: 
1,000,000-2,000,000  kg/yr. 

Y 92-139 

Manufacturer.  Confidential. 

Chemical.  (G)  Saturated,  oil-free 
polyester  resin. 

Use/Productian.  (S)  Polyester  resin 
fit)m  painted  coatings,  inks.  Prod,  range: 
Confidential. 

Dated:  June  1, 1992. 

Steven  Newbuig-Rinn, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  92-13219  Filed  6-4hg2;  8:45  am] 
BiLLiNO  CODE  eseo-so-f 
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[OW-FRL-4140-2] 

Water  Quality  Criteria;  Availability  of 
Guidance  and  Requeet  for  Comment 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability  of  interim 
guidance  on  interpretation  and 
implementation  of  ambient  water 
quality  criteria  for  protection  of  aquatic 
life  from  the  toxic  effects  of  metals. 

summary:  Purusant  to  section  301(a)(l] 
of  the  Clean  Water  Act.  EPA  has 
developed  interim  guidance  on 
interpretation  and  implementation  of 
metals  criteria  in  State  water  quality 
programs  for  protection  of  aquatic  life. 
The  guidance  deals  with  issues 
stemming  from  differences  in  the 
biological  availability  of  metals  in 
ambient  waters  and  in  laboratory 
toxicity  test  waters.  It  recommends 
chemical  analytical  methods  for  use 
with  metals  criteria,  and  recommends  a 
toxicity  testing  approach  for  adjusting 
criteria  for  site-specific  ambient  water 
characteristics.  As  interim  guidance,  it 
represents  EPA’s  current 
recommendations  on  implementation  of 
metals  criteria.  Many  of  the  methods 
recommended  in  the  guidance  are 
already  in  use  in  some  States.  EPA  will 
consider  all  public  comments  in  deciding 
the  content  and  timing  of  revisions  to 
the  guidance. 

DATES:  Written  comments  should  be 
addressed  to  the  person  listed  directly 
below  by  September  3, 1992. 

FOR  FURTHER  INFORMATION  CONTACT. 
Call  Ecological  Risk  Assessment  Branch 
at  (202)  260-0658  and  request  “Interim 
Metals  Guidance",  or  write  Charles 
Delos,  Mail  Code  WH-586,  U.S. 
Environmental  Protection  Agency,  401 M 
Street  SW.,  Washington,  DC  20460. 
AVAILABILITY  OF  DOCUMENT  This  notice 
announces  the  availability  of  the 
following  document  for  public  review 
and  comment  and  as  interim  guidance: 
“Interim  Guidance  on  Interpretation  and 
Implementation  of  Aquatic  Life  Criteria 
for  Metals”.  Copies  of  the  document 
may  be  obtained  upon  request,  as 
described  above.  The  document  is  also 
available  for  public  inspection  during 
normal  business  hours  at:  Public 
Information  Reference  Unit,  U.S. 
Environmental  Protection  Agency,  room 
2404  (rear),  401  M  Street  SW., 
Washington,  DC  20460.  Copies  of  this 
document  are  also  available  for  review 
in  the  EPA  Regional  Office  libraries. 
BACKGROUND  INFORMATION:  Section 
304(a)(1)  of  the  Clean  Water  Act  (33 
U.S.C.  1314(a)(1))  requires  EPA  to 
publish  and  periodically  update  ambient 
water  quality  criteria.  These  criteria  are 


to  reflect  the  latest  scientiHc  knowledge 
on  the  identifiable  effects  of  pollutants 
on  public  health  and  welfare,  aquatic 
life,  and  recreation. 

Over  the  years,  EPA  has  issued  a 
number  of  ambient  water  quality  criteria 
for  the  protection  of  aquatic  organisms 
and  their  uses  from  the  toxic  effects  of 
metals.  With  respect  to  today's  notice, 
the  following  metals  criteria  ar$  of 
particular  interest:  antimony  and  silver, 
published  November  28, 1980  (45  FR 
79318);  arsenic,  cadmium,  chromium, 
copper,  lead,  and  mercury,  published 
July  29. 1985  (50  FR  30784);  nickel, 
published  December  3, 1986  (51  FR 
43665);  zinc,  published  March  2, 1987  (52 
FR  6213);  selenium,  published  January  5, 
1988  (53  FR  177);  aluminum,  published 
August  30, 1988  (53  FR  33177),  and 
antimony  and  silver,  published  as  draft 
revisions  of  the  above  mentioned  1980 
criteria.  May  14, 1990  (55  FR  19986). 

The  guidance  annoimced  in  today's 
notice  supersedes  all  statements  in  the 
above  documents  concerning  analytical 
methods  for  measuring  metads 
concentrations.  The  guidance  does  not 
supplant  the  numerical  criteria  set  forth 
in  the  above  documents. 

REQUEST  FOR  COMMENTS:  EPA  is 
publishing  the  document  as  interim 
guidance.  As  %uch,  it  represents  EPA's 
current  guidance  for  use  in  all  States. 
EPA  is  also  soliciting  comments  on  the 
guidance,  and  will  consider  such 
comments  in  deciding  the  content  and 
timing  of  revisions  to  the  guidance.  Due 
to  the  complexity  of  metals  speciHcation 
and  its  effect  on  toxicity,  the  guidance, 
based  on  the  currently  available 
information,  does  not  solve  all  problems 
relating  to  metals  bioavailability.  EPA 
anticipates  continuing  research  on 
metals  toxicity,  and  thus  anticipates 
revising  the  guidance  from  time  to  time, 
as  necessary. 

EPA  will  consider  immediate  revision 
of  the  guidance  if  the  public  comment  so 
warrants.  EPA  will  also  consider  the 
public  comments  in  planning  future 
work  on  metals  criteria  and  in  making 
later  revisions  to  the  guidance. 
Comments  are  especially  solicited 
regarding  speciHc  methods  for  directly 
measuring  bioavailability  of  metals,  and 
for  predicting  the  environmental  fate  of 
particulate  and  complexed  metals. 

With  the  publication  of  this  interim 
guidance,  EPA  is  granting  a  petition  by 
Kilpatrick  &  Cody  and  the  Santa  Ana 
River  Dischargers  Association  to  modify 
its  criteria  document  recommendations 
regarding  analytical  methods  for  metals. 

EPA  is  currently  considering  a  petition 
by  the  City  of  Colorado  Springs  et  al.  to: 
(1)  Develop  part  136  analytical  methods 
to  test  for  acid  soluble  and  dissolved 


metals,  and  (2)  either  reinterpret  40  CFR 
122.45(c)  or  modify  the  rule  to  allow 
water  quality-based  effluent  limitations 
for  metals  to  be  expressed  in  either 
dissolved  or  acid  soluble  form.  The 
interim  guidance  issued  today  does  not 
represent  a  Hnal  Agency  response  to  the 
matters  raised  in  the  petition.  However, 
by  recommending  techniques  for 
accounting  for  the  differing 
bioavailability  of  metals  in  different 
locations,  EPA  believes  that  today's 
guidance  may  serve  to  mitigate  the 
petition's  concerns  that  strict 
application  of  total  recoverable  metals 
methodology  may  be  unnecessarily 
overprotective.  ^A  currently  » 

anticipates  that  it  will  issue  a  final 
response  to  the  petition  after  receipt  and 
consideration  of  comments  on  today's 
interim  guidance. 

Dated:  May  28. 1992. 

Tudor  T.  Davies, 

Director,  Office  of  Science  and  Technology. 
[FR  Doc.  92-13214  Filed  8-4-92;  8:45  am] 
BILUNQ  CODE  SSSO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budgetfor  Review 

May  28, 199f 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center. 

1114  21st  Street  NW.,  Washigton,  DC 
20036,  (202)  452-1422.  For  further 
information  on  this  submission  contact 
Judy  Boley,  Federal  Communications 
Commission,  (202)  632-7513.  Persons 
wishing  to  comment  on  this  information 
collection  should  contact  Jonas 
Neihardt,  Offlce  of  Management  and 
Budget,  room  3235  NEOB,  Washington. 
DC  20503,  (202)  395-4814. 

OMB  Number:  3060-0106. 

Title:  Section  43.61,  Reports  of  Overseas 
Telecommunications  Traffic. 

Report  Number:  FCC  Report  43.61. 
Action:  Revision  of  a  currently  approved 
collection. 

Respondents:  Business  or  other  for- 
profit  (including  small  businesses). 
Frequency  of  Response:  Annually  and 
Other  Corrections  are  reported  three 
months  after  the  annual  filing. 
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Estimated  Annual  Burden:  110 
responses;  9  hour  average  burden  per 
response;  990  hours  tot^  annual 
burden. 

Needs  and  Uses:  The  collection  of 
§  43.61  overseas  telecommunications 
traffic  data  is  necessary  for  the 
Commission  to  fulfill  its  regulatory 
responsibilities  under  the 
Communications  Act  of  1934,  as 
amended,  sections  151-609  (1961).  The 
collected  data  are  essential  to  both 
the  FCC  and  carriers  for  international 
facilities  planning,  facility 
authorization,  monitoring  emerging 
developments  in  communications 
.  services,  analyzing  market  structures, 
tracking  the  balance  of  payment  in 
international  communications 
services,  and  market  analysis 
purposes.  Subjected  carriers  are 
required  to  submit  their  reports  no 
later  than  July  31  of  each  year  for  the 
preceding  period  of  January  through 
December.  A  revised  report  must  be 
submitted  for  inaccuracies  exceeding 
five  percent  (5%)  of  the  reported  figure 
by  October  31  pursuant  to  §  43.81(d). 
The  Commission  adopted  all  the 
proposals  set  forth  in  the  NPRM  in  a 
report  and  order.  CC  Docket  No.  91- 
22,  released  2/12/92.  The  Common 
Carrier  Bureau  has  issued  the 
attached  Public  Notice  to  solicit  public 
comment  on  the  filing  manual  for  the 
§  43.61  data  in  compliance  with  the 
Commission’s  directive  in  the  report 
and  order.  The  data  contained  in 
Section  43.61  traffic  reports  are  used 
by  the  Commission  to  determine 
whether  to  grant  applicants  authority 
under  section  214  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  214  (1989)  to 
acquire  and  operate  facilities  for  the 
pro'/isions  of  telecommunications 
services  between  the  United  States 
and  international  points  of 
communication.  As  pcu*t  of  our 
evaluation  under  section  214,  we  must 
determine  whether  competition  is 
feasible  in  the  market(s)  sought  to  be 
served  and  whether  the  competition  is 
in  the  public  interest  We  alro  use  the 
data  in  our  facilities  planning 
processes  to  estimate  traffic  and 
market  trends  in  various  regions  of 
the  world.  We  further  use  the 
collected  data  to  monitor  the 
development  and  competitiveness  of 
each  international  market  and  to 
gauge  the  competitive  impact  of  om  . 
decisions  on  the  market  Moreover, 
the  data  are  used  to  track  the  growth 
in  net  settlement  payments  and 
identify  instances  of  particularly  rapid 
growth. 


Federal  Communications  Commission. 
Doona  R.  Searcy, 

Secretary. 

[FR  Doc.  92-13138  Filed  0-4-92;  8:45  am) 
BIUINQ  CODE  6712-01-M 


[Report  Na  1893) 

Petitions  for  Reconsideration  and 
Clarification  of  Actions  in  Rulemaking 
Proceedings 

May  29, 1992. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission  rule  making  proceeding 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  this  document  is 
available  for  viewing  and  copying  in 
room  239, 1919  M  Street.  NW.. 
Washington,  DC,  or  may  be  purchased 
fi'om  the  Commission’s  copy  contractor 
Downtown  Copy  Center  (202)  452-1422. 
Oppositions  to  these  petitions  must  be 
filed  on  or  before  June  22, 1992. 

See  §  1.4(b)(1)  of  the  Commission’s 
rules  (47  CTO  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  Amendment  of  the 

Commission’s  Rules  to  provide  for 
filing  and  processing  of  applications 
for  unserved  areas  in  cellular 
service  and  to  modify  other  cellular 
rules.  (CC  Docket  No.  90-6). 

Number  of  Petitions  Filed:  4. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  92-13137  Filed  6-4-92;  8:45  am] 
BUJJNQ  CODE  S7ia-01-« 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Withdrawal  of  Statement  of  Policy  on 
Brokered  Funds 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
action:  Withdrawal  of  statement  of 
policy. 

summary:  The  FDIC  is  withdrawing  its 
policy  statement  on  “Brokered  Funds” 
that  was  adopted  by  the  Board  of 
Directors  on  February  13, 1970 
(published  at  35  FR  5019,  Mardi  24, 
1970).  This  statement  warned  of  loans 
bas^  on  brokered  deposits  that  had  led 
to  some  bank  closings  about  that  time 
and  the  possibility  of  violating  the 
interest  rate  regulations  during  the 
course  of  fondii^  such  arrangements. 


Section  29  of  the  Federal  Deposit 
Insurance  Act,  which  was  added  by  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989, 
established  a  comprehensive  regulatory 
scheme  for  the  solicitation  and 
acceptance  of  brokered  deposits  by  all 
insured  depository  institutions.  In 
defining  “deposit  broker,”  section 
29(g)(lHB)  specifically  references  the 
types  of  transactions  the  earlier  policy 
statement  was  designed  to  address  and 
hence  those  transactions  are  now 
cqvered  by  the  regulatory  scheme 
established  by  section  29.  The  interest 
rate  regulations  were  rescinded  many 
years  ago.  Consequently,  the  policy 
statement  is  now  obsolete  and 
unnecessary. 

EFFECTIVE  DATE:  June  5, 1992. 

FOR  FURTHER  OtFORSIATION  CONTACT: 

William  G.  Hrindac,  Examination 
Specialist  Division  of  Supervision,  (202) 
898-6892,  Federal  Deposit  Insurance 
Corporation,  550 17th  Street  NW., 
Washington,  DC  20429. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  20th  day  of 
May  1992. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

(FR  Doc.  92-13187  Filed  8-4-92;  8:45  am] 
BILUNQ  CODE  6714-01-M 


FEDERAL  MARITIME  COMMISSION 

San  Francisco  Port  Commission  at  at, 
Agreemant(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  'The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-004161-008. 

Title:  San  Francisco  Port 
Commission/Marine  Terminals 
Corporation  Nonexclusive  Management 
Agreement. 
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Parties: 

San  Francisco  Port  Conunission 
(“Port”) 

Marine  Terminals  Corporation 
(“Management  Contractor”). 

Synopsis:  Tlie  Agreement  provides 
for  (1)  A  new  schedule  for  revenue 
sharing  with  Management  Contractor; 

(2)  an  option  for  Management 
Contractor  to  cancel  the  Agreement  if 
the  Port  cannot  maintain  the  berthing 
spaces  at  the  depths  set  forth  in  the 
Agreement;  (3)  Management  Contractor 
to  comply  with  City  requirements;  and 
(4)  all  other  terms  and  conditions  in  the 
A^eement  to  remain  the  same. 

Agreement  No.:  224-200119-002. 

Title:  Port  of  Seattle/Trans  Pacific 
Container  Service  Corporation  Leasing 
Agreement. 

Parties: 

The  Port  of  Seattle  (“Port"), 

Trans  PaciSc  Container  Service 
Corporation  (‘Trans  Pacific"). 

Synopsis:  The  Agreement  provides  for 
the  Port  to  construct  approximately 
7.26  acres  of  additional  container 
yard  at  the  south  end  of  the 
terminal  for  use  by  Trans  Pacific.  It 
also  provides  for  reimbursement,  to 
Trans  Pacific  from  the  Port,  for  the 
cost  of  a  constructed  storage 
building  and  the  subsequent 
amortization  of  that  amount  by 
Trans  Pacific. 

Dated:  June  1, 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  92-13142  Filed  6-4-92;  8:45  am] 
BILUNQ  CODE  6730-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 
[Announcement  Number  221] 

1992  Capacity  Building  for  Core 
Components  of  Breast  and  Cervical 
Cancer  Prevention  and  Control 
Programs 

Introduction 

The  Centers  for  Disease  Control 
(CDC),  the  Nation’s  prevention  agency, 
announces  the  availability  of  Fiscal 
Year  (FY)  1992  funds  for  new  competing 
cooperative  agreements  to  initiate 
capacity  building  for  the  core 
components  of  comprehensive  breast 
and  cervical  cancer  control  programs. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 


objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  areas  of  Cancer. 
(For  ordering  a  copy  of  Healthy  People 
2000,  see  the  section  Where  to  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under 
sections  301(a)  [42  U.S.C.  241(a)]  and 
1507  [42  U.S.C.  300n-3]  of  the  Public 
Healdi  Service  Act,  as  amended. 

Eligible  Applicants 

Eligible  applicants  are  the  official 
public  heal^  agencies  of  states  or  their 
bona  fide  agents  or  instrumentalities. 
This  includes  the  District  of  Columbia. 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Federated  States  of  Micronesia,  Guam, 
the  Northern  Mariana  Islands,  the 
Republic  of  the  Marshall  Islands,  the 
Republic  of  Palau,  and  federally- 
recognized  Indian  tribal  governments. 
Excluded  are  the  state  health 
departments  of  California,  Colorado, 
Maryland,  Michigan,  Minnesota, 
Missouri.  Nebraska,  New  Mexico,  North 
Carolina,  South  Carolina.  Texas,  and 
West  Virginia.  They  were  funded  under 
Program  Announcement  Numbers  121 
and  122,  “Early  Detection  and  Control  of 
Breast  and  Cervical  Cancer”  in  Fiscal 
Years  1991  and  1992,  and  are  not  eligible 
to  compete  for  funding  imder  this 
program  announcement. 

In  addition,  state  health  departments 
or  their  bona  fide  agents  or 
instrumentalities  which  secure  funding 
under  this  program  announcement  will 
be  eligible  to  compete  for  funding  under 
other  CDC  announcements  for  early 
detection  and  control  or  breast  and 
cervical  cancer  anytime  during  this 
project  period. 

Availability  of  Funds 

Approximately  $2,500,000 — $5,000,000 
is  available  in  Fiscal  Year  1992  to  fund 
approximately  20  awards.  It  is  expected 
that  the  average  award  will  be  $275,000 
ranging  from  $250,000  to  $300,000.  It  is 
expected  that  the  awards  will  begin  on 
or  about  September  30, 1992,  and  are 
usually  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to  3 
years.  Funding  estimates  may  vary  and 
are  subject  to  change. 

Continuation  awards  within  the 
project  period  are  made  on  the  basis  of 
satisfactory  progress  and  availability  of 
funds. 

At  the  request  of  the  applicant,  federal 
personnel  may  be  assigned  to  a  project 
in  lieu  of  a  portion  of  the  financial 
assistance. 


Purpose 

The  purpose  of  these  cooperative 
agreements  is  to  support  state  health 
departments  in  their  efiorts  to  develop 
their  capacity  to  carry  out  a  program  for 
early  detection  and  control  of  breast 
and  cervical  cancer.  Resources 
available  under  this  program  announced 
may  not  be  used  to  support  screening 
and  follow  up  services  for  breast  and 
cervical  cancer. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.,  below,  the  CDC  shall  be 
responsible  for  conducting  activities 
under  B.,  below: 

A,  Recipient  Activities 

The  following  six  elements  are 
essential  and  integral  components  in  the 
development  of  a  state-based 
comprehensive  breast  and  cervical 
cancer  control  program.  Planning  for 
conducting  the  core  components  must 
occur  during  the  first  and  second  year, 
with  implementation  begun  by 
completion  of  the  project  period. 

1.  Breast  and  Cervical  Cancer  Control 
Plan  and  Coalition 

In  developing  a  comprehensive  breast 
and  cervical  cancer  control  program,  the 
applicant  should  include  the  following: 

a.  A  state  level  breast  and  cervical 
cancer  control  coalition  including 
representative  from  key  private, 
professional,  voluntary  and  public  (e.g., 
American  Cancer  Society)  cancer 
organizations,  legislators,  and 
consumers. 

b.  A  proposed  breast  and  cervical 
cancer  control  plan  that  describes: 

(1)  Goals  and  objectives  to  address 
breast  and  cervical  cancer  control. 

(2)  Proposed  strategies  to  meet  those 
objectives. 

(3)  An  assessment  of  existing  and 
needed  resources  to  develop  the 
comprehensive  breast  and  cervical 
cancer  control  program. 

2.  Public  Education 

A  plan  for  a  comprehensive  public 
education  program  based  on  an 
assessment  of  the  target  populations 
educational  needs.  Successful  public 
education  programs  are  those  that 
influence  knowledge,  attitudes,  and 
practices  related  to  breast  and  cervical 
cancer  screening  adherence  in  target 
populations  by  utilizing  all  available 
resources  which  may  include,  but  are 
not  limited  to,  the  American  Cancer 
Society,  state  medical  societies,  and 
universities. 


I 
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3.  Professional  Education 

A  plan  for  conducting  an  assessment 
of  the  health  care  providers  to  determine 
important  practice  information  useful  in 
developing  an  education  program.  This 
could  include: 

(1)  Screening  behaviors  in  their 
practices; 

(2)  Knowledge  of  screening  guidelines; 

(3)  Use  of  screening  reminder  systems; 

(4)  Laboratories  used  for  reading  Pap 
smears;  and 

(5)  Sites  of  mammography  referrals. 

After  the  health  care  provider 

assessment  has  been  conducted,  states 
should  collaborate  with  appropriate 
professional  groups  and  organizations  to 
develop  a  provider  education  program. 
The  development  of  a  health  provider 
education  program  would  transmit 
information  on  the  efficacy  and 
appropriate  use  of  screening  procedures 
and  reminder  systems  for  providers. 

4.  Quality  Assurance 

In  preparation  for  developing  a 
statewide  quality  assurance  component 

(1)  Conduct  a  statewide  assessment  to 
determine  the  current  status  and 
identify  areas  of  need  in  mammography 
and  cervical  cytology  quality  assurance 
and  (2)  develop  the  components  of  a 
comprehensive  quality  assurance 
program  based  on  guidelines  developed 
by  Public  Health  Service  for 
mammography  and  by  the  Clinical 
Laboratory  Improvement  Act  1988  for 
cervical  cytology. 

a.  Mammography.  The  achievement  of 
mammography’s  full  potential 
contribution  to  the  process  of  early 
breast  cancer  detection  requires  that 
quality  assurance  procedures  be 
systematically  applied  in  routine 
practice.  Mammography  quality 
assmance  encompasses  the  importance 
of  the  design,  functioning,  and  operation 
of  equipment,  patient  and  provider 
communication,  image  quality,  the 
intv^rpretation  of  the  mammogram,  the 
communication  of  the  radiologist’s 
interpretation,  and  record  keeping. 

The  minimal  quality  level  for 
mammography  shall  include  the 
following  criteria: 

(1)  Properly  trained  and  experienced 
personnel. 

(2)  Proper  use  of  appropriate,  well- 
maintained,  dedicated  equipment. 

(3)  Periodic  performance  evaluation 
tests  of  the  imagining  system  following 
guidelines  recommended  by  the 
American  College  of  Radiology. 

b.  Cervical  cytology.  The  minimal 
quality  level  for  cervical  cytology  shall 
include  the  following  criteria: 

(1)  Properly  trained,  accredited,  and 
certified  personnel. 


(2)  Licensed  laboratories  that 
maintain  an  ongoing  quality  assurance 
program,  to  include  provisions  for 
alternative  cervical  cancer  screening 
techniques  if  such  systems  are  used  by 
the  participating  lalraratories. 

(3)  Appropriate  reporting  and 
commimication  of  results. 

5.  Surveillance 

States  should  assess  current 
capabilities  and  develop  a  plan  to 
ensure  that  changes  in  disease  burden 
and  screening  behavior  can  be 
adequately  monitored.  To  do  this,  a 
surveillance  system  should: 

a.  Collect  population-based 
information  on  race,  incidence,  staging 
at  diagnosis,  and  mortality  from  breast 
and  cervical  cancers. 

b.  Identify  population  segments  at 
higher  risk  for  disease  and  for  failure  to 
be  screened. 

c.  Identify  factors  that  contribute  to 
disease  burden  and  to  limited  or 
inequitable  access  to  early  detection 
and  treatment  services. 

d.  Monitor  the  number  and 
characteristics  of  women  screened  and 
outcomes  of  screening. 

e.  Monitor  screening  resources, 
including  the  number  of  maunmography 
facilities,  cytology  laboratories,  and 
providers  of  cytology  screening. 

f.  Design  and  conduct  case  studies 
and  other  epidemiologic  investigations 
to  determine  factors  associated  with 
avoidable  morbidity  £md  mortality. 

g.  Publish  a  yearly  report  summarizing 
the  population  status  with  respect  to 
these  conditions. 

6.  Evaluation 

Attention  should  be  given  to  the 
development,  establislment.  cmd  design 
of  individual  components  to  ensure  that 
there  can  be  meaningful  evaluation.  The 
evaluation  plan  should  assess  the 
performance  and  effectiveness  of 
intervention  components,  including: 

a.  Coalition  development 

b.  Cancer  plan  development 

c.  Public  education. 

d.  Professional  education. 

e.  Quality  assurance. 

L  Surveillance. 

At  a  minimum,  the  evaluation  plan 
should  assess  the  existing  state  breast 
and  cervical  cancer  control  program  and 
should  include  the  following: 

a.  A  description  of  the  evaluation  plan 
and  how  evaluation  results  will  be  used. 

b.  A  description  of  methods  used  to 
assess  the  development  of  program 
activities  in  all  program  components. 

B.  CDC  Activities 

1.  Convene  meetings  for 
representatives  of  states  receiving 


awards  for  workshops  and  sharing 
information. 

2.  Convene  meetings  for 
representatives  of  states  receiving 
awards  for  training  purposes. 

3.  Disseminate  to  state  health 
departments  relevant  state-of-the-art 
research  findings  and  public  health 
recommendations  that  relate  to  early 
detection,  diagnosis,  and  treatment  for 
breast  and  cervical  cancer. 

4.  Collaborate  with  recipients  in 
planning,  operating,  and  evaluating 
program  activities  and  coordinating 
projects'  psulicipation  in  all  components 
of  the  cancer  program. 

5.  Collaborate  with  recipients  in 
developing  surveillance  and  data 
systems  and  in  the  states’  analysis  and 
evaluation  of  data. 

6.  Provide  technical  assistance  in  the 
development  of  public  and  professional 
education  components. 

7.  Collaborate  with  recipients  in 
disseminating  outcome  indicators  and 
their  integration  into  program  operation. 

8.  Provide  guidance  in  the 
development  and  establishment  of 
specific  morbidity  reduction  objectives. 

9.  Provide  technical  information  and 
guidelines  in  the  development  of  quality 
assurance  procedures  for  mammography 
and  cervical  cytology. 

10.  Provide  technical  assistance  and 
direction  in  the  development  of 
evaluation  efforts. 

Evaluation  Criteria 

The  initial  application  for  the  proposal 
for  capacity  building  of  the  core 
components  of  a  comprehensive  breast 
and  cervical  cancer  control  program  will 
be  reviewed  according  to  the  evaluation 
criteria  listed  below.  The  application 
and  the  appendices  should  not  exceed 
100  pages.  In  addition,  special 
consideration  will  be  given  in  the  review 
process  to  applications  from  state  health 
departments  at  an  introductory  level  in 
the  planning  of  statewide  approaches  to 
breast  and  cervical  cancer  screening. 

1.  The  capability  of  the  state  health 
department’s  commitment  to  carrying 
out  the  planning,  intervention,  and 
evaluation  process  and  the  overall  plan 
to  accomplish  this  process.  (10  points] 

2.  The  extent  to  which  the  applicant 
assesses  the  breast  and  cervical  cancer 
program  needs  of  the  target  population 
and  justifies  the  program’s  focus  on  the 
target  population.  (10  points) 

3.  The  consistency  of  the  specific  and 
time-related,  measurable  objectives  with 
the  stated  purpose  of  the  cooperative 
agreement  and  the  ability  to  achieve  the 
objectives,  activities,  and  milestones  of 
the  program  within  the  specified  period. 
(15  points) 
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4.  The  extent  of  the  applicant's  ability 
to  assure  community  aiid  pcofeasional 
support  and  involvemenU  to  use 
available  resources;  and  to  ensure  that 
the  coalition  assumes  a  major  role  in  the 
program.  (10  points) 

5.  The  abihty  of  the  applicant  to 
identify  appropriate  staff  for  the 
program  who  are  available  and  trained 
to  cany  out  the  required  task.  (5  points) 

6.  The  extent  to  which  the  applicant's 
plan  reflects  integration  of  breast  and 
cervical  cancer  program  elements  into 
the  health  care  delivery  system  through 
the  formation  of  program  linkages  and 
the  development  of  a  cancer  program 
advisory  gronp  or  task  force.  (10  points) 

7.  Evidence  of  the  applicant’s 
commitment  to  devek^  and  maintain  a 
surveillance  system,  a  breast  and 
cervical  cancer  registry,  and  a  medtod  to 
track  the  knowledgOi  attitudes,  and 
practices  of  the  targeted  papulation.  (10 
points) 

8.  Tte  quahty  of  the  public  education 
plan,  including  die  abihty  to  develop^, 
carry  out,  and  evaluate  interventions  for 
target  populations.  (5  points) 

9.  The  quality  of  prt^eseional 
education  plan,  including  the  ability  to 
develc^,  carry  out,  and  evaluate 
intervcBtioiis  for  target  populations.  (S 
points) 

10.  The  quality  oi  the  mammography 
and  cervic^  c3ddKigy  quahty  asauramx: 
plan.  (10  points) 

11.  The  quality  of  the  applicant's 
evaluation  plan.  (IQ  points) 

12.  The  extent  to  whidi  the  budget  is 
reasonable  and  consisitent  widi  the 
intended  use  of  cooper ative  agreement 
funds.  (Not  wei^ted) 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  following  criteria: 

1.  Availabihty  of  funds. 

2.  The  extent  to  wdiich  the 
accomplishinents  of  the  current  budget 
period  show  that  the  applicant  is 
achieving  its  objectives. 

3.  The  consistency  oi  the  specific  and 
time-related  measurable  objectives  for 
the  new  budget  period  with  purpose  of 
the  cooperative  a^eement  and  the 
extent  to  which  they  are  realistic, 
specific,  and  measurable. 

4.  The  extent  to  which  the  methods 
described  will  clearly  lead  to  the 
achievement  of  these  objectives. 

5.  The  quality  of  the  proposed 
evaluation  plan  to  monitor  the  efficacy 
of  the  proposed  methods. 

6.  Tte  extent  to  which  the  budget 
request  is  justified,  reasonaUe,  and 
consistent  with  the  intended  use  of 
cooperative  agreement  funds. 

7.  Evidence  of  long-term  commitment 
to  nonfederal  support  for  which  the 
amoimt  of  support  increases  over  tim& 


Redpteat  Fiaaacial  Participatioa 

This  program  has  no  statutory 
fomrula.  No  specific  matching  funds  are 
required;  however,  die  appKratkm 
should  include  specifies  on  the 
applicant's  contribution  to  the  overall 
program  cost. 

Executive  Order  12372  Review 

AppKcations  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  E.0. 12372  sets  up  a  system 
for  state  and  local  government  review  of 
proposed  federal  assistance 
apph'cations.  Applicants  [other  than 
federally-recognized  Indian  tribal 
governments)  should  contact  their  state 
Single  Point  of  Contact  (SPOCs)  as  early 
as  possible  to  alert  them  to  the 
prospective  appheations  and  receive 
any  necessary  instructions  on  the  state 
process.  Fm*  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
affected  state.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Edwin  L.  Dixon,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE., 
Atlanta,  Georgia  3030S.  The  due  date  for 
stale  process  recommendations  is  60 
days  after  the  application  deadline  date 
for  new  and  competing  continuation 
awards.  The  granting  agency  does  not 
guarantee  to  “acconunf^te  or  explain” 
for  state  process  recommendations  it 
receives  after  that  date. 

Catalog  of  Fedeiai  Donestk  As^tauee 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

Other  Requirements 

I^ojects  that  involve  the  collection  of 
information  fiora  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Managmnent  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 

Application  Submismni  and  Deadihie 

The  original  and  two  copies  of  the 
application  PHS  Formr-SlQl-l  must  be 
submitted  to  Edwin  L.  Dixon,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control*  255  East  Paces  Ferry  Road.  NE., 
room  300.  Mailstop  E-14,  Atlanta, 
Georgia  30305.  on  or  before  {uly  16, 1992. 


Deadline:  Apj^icatkms  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either. 

(a)  Received  on  or  before  die  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 

(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  oc  U.S.  Poetal  Service.  lYivate 
metered  postmarks  shall  not  be 
acceptabfe  aa  pnx^  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.(a)  or 
l.(b)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current  competition 
and  will  be  returned  to  the  applicant. 

Where  lo  Obtain  Addition^  Infonnatkm 

A  GQfiqilete  program  description  and 
information,  on  application  procedures 
are  contained  in  the  application 
package.  Business  management 
technical  assistance  may  be  obtained 
from  Gordon  R.  Clapp,  Grants 
Mangemeot  Specialist,  Oants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE., 
room  300,  Atlanta,  Georgia  30306,  (404) 
842-6508.  Programmatic  technical 
assistance  may  be  obtained  fiom 
George-Aim  Stokes,  Program  Services 
Branch,  Division  of  Cancer  Prevention 
and  Control,  National  Center  for 
Chronic  Disease  Prevention  and  Healdi 
Promotion.  Centers  for  Disease  ControL 
1600  Clifton  Road.  NR.  Mailstop  K-52. 
Atlanta,  Georgia  30333,  (404)  488-576a 

Please  refer  to  Ihrogram 
Announcement  Number  221  when 
requesting  mJormathm  and  submitting 
an  application  in  response  to  this 
Request  for  Assistance. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
Heahhy  ftoirfe  2000  (Summary  Report, 
Stodc  No.  017-001>-<X)473-1)  referei^d 
in  the  INTRODUCTION  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 

Washington.  DC  20402-9325  (Telephone 
202-783-3238). 

Dated:  June  1, 1992. 

Robert  L,Fostec. 

Acting  AssoeiaifDmctor  for  Staagetmntamd 
Operatiosa,  Centers  for  Disease  Coatrot. 

[FR  Doc.  92-13185  Fiterf  8-4-92;  8:45  am) 
BNJJNG  COQI 
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(Announcsment  Number  232] 

Cooperative  Agreements  To  Support 
State  Pregnancy  Nutrition  Surveiiiance 
Program  Announcement  and 
Avaiiabiiity  of  Funds  for  Hscal  Year 
1992 

Introduction 

The  Centers  for  Disease  Control 
(CDC),  the  Nation’s  prevention  agency, 
announces  the  availability  of  Fiscal 
Year  1992  funds  to  implement  and 
conduct  the  enhanced  Pregnancy 
Nutrition  Surveillance  System  (PNSS). 
The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  areas  of  nutrition 
and  maternal  and  infemt  health.  (For 
ordering  a  copy  of  Healthy  People  2000, 
see  the  Section,  Where  to  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under 
section  301(a)  of  the  Public  Health 
Service  Act  (42  U.S.C  241(a)],  as 
amended,  and  section  317(k)(3)  of  the 
Public  Health  Service  Act  [42  U.S.C. 
247b(k)(3)]. 

Eligible  ^pUcants 

Because  the  intent  of  this  cooperative 
agreement  is  to  develop  state  capacity 
to  continuously  conduct  program-based 
pregnancy  nutrition  surveillance, 
assistance  will  be  provided  only  to  the 
official  public  health  departments  of 
states  or  their  bona  fide  agents  or 
instrumentalities.  This  includes  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  the  Northern  Mariana 
Islands,  the  Republic  of  the  Marshall 
Islands,  the  Republic  of  Palau,  and 
federally-recognized  Indian  tribal 
governments.  States  and  territories  who 
received  funding  in  Fiscal  Year  1991  are 
not  eligible.  No  other  applications  will 
be  accepted. 

Availability  of  Funds 

Approximately  $500,000  is  available  in 
Fiscal  Year  1992  to  fund  approximately 
10  awards  for  PNSS.  It  is  expected  that 
the  average  award  will  be  $k),000, 
ranging  from  $40,000  to  $55,000.  It  is 
expected  that  the  awards  will  begin  on 
or  about  August  15, 1992,  and  are 
usually  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to  4 
years.  Funding  estimates  may  vary  and 
are  subject  to  change.  Continuation 


awards  within  the  project  period  will  be 
made  on  the  basis  of  saiisfactory 
performance  and  availability  of  funds. 
Priority  will  be  given  to  states  which 
have  areas  designated  as  Healthy  Start 
communities  or  with  high  infant 
mortality  rates. 

Purpose 

The  purposes  of  this  Cooperative 
Agreement  are  to: 

A.  Promote  the  development  and  use 
of  standardized  pregnancy  nutrition 
surveillance  mediods  in  support  of  state 
programs  for  Maternal  and  Child  Health 
(MCH),  the  Supplemental  Food  Program 
for  Women,  Infants,  and  Children 
(WIC),  Healthy  Start  commimities,  and 
other  relevant  programs  such  as 
Community  and  Migrant  Health  Centers, 
to  reduce  pregnancy-related  health  risks 
and  adverse  pregnancy  outcomes. 

B.  Assist  states  in  monitoring  trends 
in  the  prevalence  of  prenatal  and  early 
infancy  nutrition  and  behavioral  risk 
factors,  which  are  major  predictors  of 
low  birth  weight  and  infant  mortality. 

C.  Provide  information  needed  by  the 
states  to  assess  coverage,  targeting,  and 
effectiveness  of  prenatal  and  early 
infancy  programs:  to  redirect  health  care 
services  accordingly:  and  to  evaluate  the 
extent  to  which  service  redirection 
results  in  improved  health  and  nutrition 
outcomes. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.,  below,  and  CDC 
shall  be  responsible  for  conducting 
activities  under  B.,  below.  The 
application  should  be  presented  in  a 
manner  that  demonstrates  the 
applicant's  ability  to  address  the 
proposed  activities  in  a  collaborative 
manner  with  CDC. 

A.  Recipient  Activities 

1.  Identify  and  describe  communities 
within  the  state  which  have  high  infant 
mortality  rates,  including  Healthy  Start 
Communities. 

2.  Identify  and  describe  public  health 
programs,  such  as  WIC,  that  have  the 
capability  of  providing  statewide  data 
on  pregnant  and  postpartum  women. 

3.  Develop  and  maintain,  in 
collaboration  with  CDC,  a  data 
collection  system  for  PNSS,  including 
the  flow,  editing,  analysis,  and 
application  of  data  and  the  design  and 
field  test  of  a  data  collection  tool  in 
appropriate  programs. 

4.  In  accoidance  with  guidelines  to  be 
provided  by  CDC,  collect  clinical  and 
program  data  on  risk  factors  associated 
with  poor  pregnancy  outcomes  among 


high-risk  populations  (e.g.,  those  defined 
by  tobacco  use,  prenatal  weight  gain, 
socioeconomic  indicators,  trimester  of 
first  prenatal  visit,  alcohol  use). 

5.  Plan  and  implement  procedures  for 
ensuring  the  completeness  and  quality 
of  the  data,  including  training  and  data 
editing. 

6.  Coordinate  the  surveillance  system 
with  various  organizational  units  in  the 
agency  to  ensure  consistency  and 
comparability  in  the  data  that  are 
collected  and  to  ensure  a  single  point  for 
data  management. 

7.  With  technical  assistance  and/or 
provision  of  software  from  CDC, 
produce  a  clean,  edited  tape  for  analysis 
that  includes  the  specified  material  and 
postpartum  data. 

8.  Develop  and  implement  a  plan  for 
the  analysis  and  use  of  surveillance  data 
in  appropriate  prevention  and 
intervention  programs  to  reduce  the 
prevalence  of  risk  factors  associated 
with  low-birthweight  outcomes. 

9.  Prepare  and  disseminate 
surveillance  information,  in 
collaboration  with  CDC,  through 
presentation  and  publication  in 
appropriate  forums. 

10.  Propose  an  evaluation  strategy  and 
collaborate  with  CDC  to  assess  the 
effectiveness  and  efficiency  of  the 
surveillance  system  to  monitor  the 
health  risks  of  the  high-risk  prenatal 
population. 

11.  Describe  potential  plans,  or  the 
feasibility  and  capability,  for  linking  the 
prenatal  information  with  birth 
certificates  and  other  related  data 
systems  and  the  general  plan  for  using 
such  information. 

B.  CDC  Activities 

1.  Collaborate  in  the  design  of 
standardized  data  items,  definitions, 
procedures,  and  methods  to  collect  the 
desired  surveillance  information. 

2.  Provide  training  in  the  appropriate 
skills  to  develop,  manage,  and 
implement  the  surveillance  project. 

3.  Provide  technical  support  for  data 
processing  or  assist  state  participants  in 
developing  appropriate  data-processing 
capabilities. 

4.  Assist  states  to  analyze,  interpret, 
and  use  the  surveillance  data  to  improve 
the  coverage,  targeting,  and 
effectiveness  of  state  interventions 
toward  reducing  pregnancy-related 
health  risks. 

5.  Collaborate  with  the  recipient  in 
preparing  and  presenting  program- 
relevant  surveillance  findings  to 
appropriate  state  and  national 
audiences. 

6.  Collaborate  with  the  recipient  in 
evaluating  the  effectiveness  and 
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efficieacy  of  sarveiilancs  system  to 
monitor  and  intervene  upon  tbe  heaiidk 
risks  of  kigk-ridc  pcenat^  popotatkms. 

Evaluation  Criteria 

Appkcationa  will  be  reviewed  and^ 
evaluated  according  to  the  ibUowiag 
criteria: 

A.  Potential  for  Public  Health  Impact 
(10  Points) 

1.  Evidence  that  the  state  has  a  high 
rate  of  nutrition  and  behavioral  health 
risks  associated  with  low  birthweight 
and  infant  mortality. 

2.  Evidence  that  the  state  has  areas  of 
high  infant  mortality  and  low 
birthweight,  especially  the  exiatmice  of 
Healthy  Start  communities. 

3.  Evidence  of  state  health  department 
plana  to  improve  the  outeome  of 
pregnancy  through  intervention 
programs  to  reduce  risk  factoiis 
occurring  during  pregnancy  and  of  the 
state  health  department’s  abifity  to 
develop;  hi^^te^nl.  evahcatr,  and  use 
siirveillanee  activities  to  s)q>port 
elective  program  interventions 

4.  The  extent  and  availability  of 
statewide  data,  such  as:  KKt  percent  of 
clinics  of  the  WIC  Prograns  and,  where 
feasiblev  multiple  program  sourees  of 
data  (e.g.r  WKI,  Healfty  Start 
communities,  prenatal  dinieo, 

Medicaid). 

B.  Capability  (30  Points) 

1.  'The  extend  and  appropriateness  of 
previous  efforts  to  moahor  health  risks 
of  prenatal,  pediatric,  and  c^har  high- 
risk  populations  by  using  simdiar 
systems  and  data  coUection  methods^, 
such  as  the  Pre^ancy  Nutrition 
Surveillance  System,  toe  Pregnancy  Risk 
Assessment  Monitoring  System,  the 
Pediatric.  Nutrition  Surveillance.  System., 
or  other  statewide  surveillance  systems. 

2.  The  ability  to  tocorporate  the  PNSS 
data  fnto  one  or  more  existing  pioi^ams.. 

3.  Evidence  of  strong  working 
relationships  with  the  organizational 
entities  involved  with  this  project 

4.  Evidence  that  key  project  staff  have 
experience  in  developing  ami 
implementing  surveiffance  systems, 
analyzing  data,  and  using  data  in 
evaluating  and  plaiming  program 
activities. 

C.  Project  Desj^a  (55  Points  Tatal)i 

1.  The  appropriateness  of  goals, 
objectives,,  imd  actmtiee  stated  in  the 
overalf  pdan  related  tor  (40'  pomte) 

Program  Development  and 
Implementation  (10  PointaJ 

a.  The  extent  to  vdddt  the  appUcaml 
desettoea  ehacacteristics  of  die  tmigit 
populMimw  pafttdpoting;  pragsams  and 


clinics,  and,  if  relevant  toe  existifig  or 
planned  health  information  date 
collactton  ayatem  into  which  PNSS  wtH 
be  mcorporated  (e.g.,  WIC  certificatioR 
data  svatem). 

b.  The  adequacy  of  procedarea  for 
selecting  the  target  population,  the 
extent  to  which  information  will  be 
collected  on  the  imtiel  prenatal  and 
subsequent  postpartum  visit  and 
evidence  of  the  ability  to  consolidate 
inforamtioB  collected  into  a  sin^ 
record  for  analysis.  . 

c.  The  adequacy  of  procedures  for 
desiring,  hnpfeinenting,  and  debugging 
the  surveillance  system.  This  includes 
the  feasibility  of  the  proposed  time 
schedule  for  dest^iing,  pretesting,  and 
evaluating  the  surveillaBce  system,  and 
the  submission  of  quarterly  (kita  tapes 
toCDC. 

Traiamg  and  Elsta  QuaHty  (10  Points) 

The  adequacy  of  proposed  data 
management  procedures  to  assure  data 
quality  (e.g.,  ensuring  data 
completeness,  training  personnel  and 
validating  the  quality  of  data,  data 
entry,  and  editing). 

Data  Analysis  and  Dissemination  (10 
Points) 

a.  'The  adequacy  of  the  applicanf^s 
plans  to  analyze  the  data  on  a  timely 
basis  and  to  share  the  data  with  CDC 
for  providing  national  estimates. 

b.  The  adequacy  of  toe  applicant’s 
plans  to  supply  surveHTance  findings  to 
the  planning  and  evaluation  of 
intervention  activities. 

c.  *1110  adequacy  of  toe  applicant’s 
plans  in  coortonating  PNSS  data 
collection,  ana^sis  and  dissemmation 
efforts  wito  appropriate  others  such  as 
the  State’s  Primary  Care  Access  Plan  as 
funded  by  the  Federal  Bureau  of  Health 
Care  Delivery  and  Assistance  (BHCDA). 

Program  Evaluation  (10  Points) 

How  wdt  toe  applicant  understands 
what  suFvmBance  data  wH)  be  needed 
and  how  the  data  wiB  be  used  in 
planning  pregnancy  rnk-reduetion 
activities  and  evaluating  toeir 
efiectiveness. 

2.  'The  specific  roles  and 
responsibihties  of  partieipeting  units  of 
the  state  healto  department  are 
desertoed  in  relationship-  toe  Project 
management;  design  of  instruments; 
data  collection,  analysis,  interpretation, 
and  (fisseminetion;  and  enlisting  tite 
support  of  focal  health  departments/ 
agencies;  especially' Healthy  Start 
communities.  (15  points) 

D.  Commitmeat  (5  Points) 

Evidence  tout  toe  ovgentzational 
aligmnent  ie  conducive  to  accomplishiiig 


the  stated  objectives,  including  written 
commitments  frcHn  the  ^>{MroprMte 
organizational  entities  rcsponmble  fot 
MCH  and  WIC  activitiee.  atate  vital 
records,  state  data  processing,  and  other 
organizatinnal  units  that  would  be 
expected  to  siqiport  activities  rcleted  to 
the  surveillance  system. 

E.  Budget  (Not  Weighted) 

'The  extent  to  which  toe  applicant 
describes  the  total  amount  of  funds 
requested  m  each  of  tiie  object  class 
categories  and  dearly  hides  the  budget 
items  to  objectives  and  activities 
proposed  toe  budget  period. 

Other  Requirements 
Paperwork  Reductioa  Act 

Projects  thet  involve  tiie  coHeetkm  of 
inlormtion  from  10  or  more  individuals 
and  funded  by  cooperative  apeement 
wiB  be  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperworii  Reduction  Act. 

Exacutive  Order  12372  Review 

Applications  are  subject  to 
IntergavemaMotal  Review  of  Fedetal 
Pro^aam  as  governed  by  Executive 
Order  12372.  Executive  Order  12372  sets 
up  a  system  for  State  and  local 
government  review  of  proposed  Federal 
asewtence  applications.  Apphemte 
(other  than  federally-recognized  Indian 
tribal  governments)  should  contact  their 
state  Single  Point  of  Contact  (SPOCs)  as 
early  as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  toan  one  state,  the  appHcant  is 
advised  to  contact  the  SPOC  of  each 
affected  state.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Ediwm  L.  Dixon,  Grants 
Managmneat  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control.  2S5  East  Paces  Ferry  Road,  NIL, 
Atlanta.  Geor^  30305.  The  due  date  for 
state  p)roce8s  recommendations  wiU  be 
30  days  afier  toe  application  ^adline 
date  for  new  and  competing 
continuation  awards.  (A  waiver  fot  the 
60  day  requirement  has  been  requeued.) 
The  granting  agency  does  not  guarantee 
to  “accommodate  or  e^qtlain”  for  state 
process  recommendations  it  receives 
after  that  date. 

Catalog  of  Fotiasal  Domestic  Assiatenco 
Niunbm 

The  Catalog  ef  Federal  Domestic 
Assistance  Number  is  93.283. 


'1 
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AppUcatioii  Submission  and  Deadline 

A  signed  original  and  two  copies  of 
the  application.  PHS  Form  5161-1,  must 
be  submitted  to  Edwin  L  Dixon,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Mail  Stop:  E-14,  Atlanta, 
Georgia  30305,  on  or  before  June  12, 

1992. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

(a)  Received  on  or  before  the  deadline 
date,  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Application:  Applications  that 
do  not  meet  the  criteria  in  l.(a]  or  l.(b] 
above  are  considered  late  applications. 
Late  applications  will  not  be  considered 
in  the  ciurent  competition  and  will  be 
returned  to  the  applicant. 

Where  to  Obtain  Additional  Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Leah  Simpson,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE., 
room  300,  Mail  Stop  E-14,  Atlanta, 
Georgia  30305,  (404)  842-6803. 

Programmatic  technical  assistance 
may  be  obtained  from  Colette 
Zyrkowski,  Division  of  Nutrition, 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion, 
Centers  for  Disease  Control,  Mail  Stop 
K-25, 1600  Clifton  Road,  NE.,  Atlanta, 
Georgia  30333,  (404)  488-5099. 

Please  refer  to  announcement  Number 
232  when  requesting  information  and 
submitting  an  application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  INTRODUCTION  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20<>02-9325,  (Telephone 
202-783-3238). 


Dated:  June  1, 1992. 

Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control. 
(FR  Doc.  92-13177  Filed  6-4-92:  8:45am] 
BILUNO  CODE  4610-1S4I 


Food  and  Drug  Administration 

[Docket  No.  92F-0197] 

Agway,  Inc.;  niing  of  Food  Additive 
Petition 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Agway,  Inc.,  has  Hied  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
(1)  increasing  the  maximum  absorbed 
dose  of  ionizing  radiation  approved  for 
the  safe  treatment  of  the  complete  diets 
of  certain  laboratory  animals  and  (2)  the 
treatment  of  the  complete  diets  of 
guinea  pigs  and  rabbits. 

DATES:  Written  comments  by  August  4, 
1992. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT. 
Woodrow  M.  Knight,  Center  for 
Veterinary  Medicine  (HFV-226),  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855,  301-295-8731. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic  , 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (FAP  2223) 
has  been  filed  by  Agway  Inc.,  P.O.  Box 
4933,  Syracuse,  NY  13221-4933.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  579.22  Ionizing 
radiation  for  treatment  of  laboratory 
animal  diets  (21  CFR  579.22]  to  provide 
for  (1)  increasing  the  maximum 
absorbed  dose  of  ionizing  radiation  used 
for  microbial  disinfection  of  the 
complete  diets  of  certain  laboratory 
animals  from  the  currently  approved 
level  of  2.5  megarads  to  5.0  megarads 
and  (2)  the  addition  of  the  complete 
diets  of  guinea  pigs  and  rabbits  to  the 
list  of  those  currently  cleared  for 
treatment. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  The 
environmental  assessment  prepared  by 
the  petitioner  may  be  seen  at  the 
Dockets  Management  Branch  (address 
above).  Comments  from  the  public  are 
invited.  Those  comments  received  by 
August  4, 1992  will  be  considered.  If  the 


agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
Hnding  of  no  signiHcant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  May  29, 1992. 

Gerald  B.  Guest, 

Director.  Center  for  Veterinary  Medicine. 

(FR  Doc.  92-13135  Filed  6-4-92;  8:45  am) 
BILUNG  CODE  4160-01-F 


The  Pretcription  Drug  Marketing  Act 
of  1987;  Notice  of  Commissioner’s 
Industry  Exchange  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice.  ‘ 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  is  holding  a  Commissioner’s 
industry  exchange  meeting  on  the 
Prescription  Drug  Marketing  Act  of  1987 
(PDMA).  This  meeting  is  intended  to 
inform  regulated  industry,  health 
professionals,  and  other  interested 
persons  of  the  PDMA’s  requirements, 
the  agency’s  enforcement  policies 
relating  to  the  PDMA,  and  the  State 
wholesale  distributor  licensing 
requirements. 

DATES:  The  meeting  will  be  held 
Wednesday,  June  24, 1992,  8:30  a.m.  to 
4:30  p.m.  Registration  will  be  held 
between  7:30  a.m.  and  8:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Engineer’s  College  of  Puerto  Rico, 
Rm.  Salon  Salvador  V.  Caro,  Hato  Rey, 
PR. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeanne  White,  Office  of  Small  Business, 
Scientific,  and  Trade  Affairs  (HF-50), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
443-6776. 

SUPPLEMENTARY  INFORMATION:  The 

Commissioner  of  Food  and  Drugs  has 
previously  indicated  his  intention  to 
hold  Commissioner’s  industry  exchange 
meetings  to  disseminate  information  on 
timely  issues  and  to  get  industry’s  views 
on  these  issues.  This  meeting  was 
organized  by  FDA’s  Office  of  Small 
Business,  Scientific,  and  Trade  Affairs, 
the  Center  for  Drug  Evaluation  and 
Research  (the  Center],  and  the  Office  of 
Regulatory  Affairs. 

FDA  managers  and  technical  officials 
will  be  present  at  the  meeting  to  answer 
questions  and  hear  your  concerns  about 
issues  associated  with  the  PDMA,  such 
as  interaction  with  the  Center.  Recent 
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policy  initiatives  also  will  be  dffimarBgd 
The  agency  believes  that  tMa  exchaHce 
of  information  will  be  hripfal  to  the  drug 
industry  regulated  by  FDA  and  to  tbe 
agency  in  formulating  plans  for  future 
management  of  the  PDMA. 

Dated:  May  29, 1992. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  92-13136  Filed  6-4-92;  8:46  am]; 
BILLSn  coot 


Health  Resoorcaa  and  Servioaa 
Adnitaistration 

Availability  of  Funds  tor  Coaununtty 
ancf  Migrant  Naatth  Cellars  tor 
Radbeing  infant  Mortaitty 

aqency:  Health  Resources  and  Services 
Adminiatratian,  KHS. 

ACTION:  Notice  of  availability  of  funds. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA} 
announces  die  availability  of 
approximately  $10  million,  for  grants  to 
coBimunity  health  centers  and  migrant 
health  centers  (C/MHCa]  in  hi^  infant 
mortality  areas  to  further  exte^  infant 
mortality  reduction  activities  both 
withto  Healthy  Start  target  areas  and 
without.  These  grants  will  be 
awardedimder  die  provisions  of  die  FY 
1992  A{^;)ropriatk)ns  Act  of  the 
Department  of  Health  and  Human 
Services,  Public  Law  lQZ-163. 

The  Public  Health  Service  (PHS)  is 
committed  to  cichieving  the  health' 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  nadosud  activity  for  settkig 
priority  €ureas.  The  Community  amd 
Migrant  Health  Centers  program  directly 
addresses  the  Healthy  People  2000 
objectives  by  improving  access  to 
preventive  and  primary  care  services  for 
underserved  populations,  especially 
minority  and  other  disadvantaged 
populations.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Pull  Report  Stock  No.  017-001-00474-0) 
or  Healthy  People  2000  (Summary 
Report:  Stock  No.  01 7-001-00473-01; 
through  the  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington,  DC  20402-9325  (Telephone 
202-783-3238). 

addresses:  The  PHS  Regtoaal  Grants 
Management  Officers  (RGMOs):  whose 
names  and  addresses  are  providedi  ia 
Appenifix  I  to  this  document  are 
responsible  for  distributing  applieationi 
kits  and  guidance  (Form  PHS  5161-1 
with  revised  Face  Sheets  DfftlS  Form 
424,  as  approved  by  the  OMB  under 
control  nmnber  0937-0180),  and 
completed  appheatioaa  inuat  be 


submitted  to  them.  Potential  applicants 
should  contact  the  appropriate  RGMO. 
The  RGMO  can  also  provide  assistance 
on  business  management  issues.The 
application  kit  was  available  as  of  April 
1, 1992. 

DATES:  Applicatioin  are  due  July  6,.  1992; 
Applications  shall  be  considered  to  have 
met  the  deadline  if  they  are:  (1) 

Received  on  or  before  the  deadline  date; 
or  (2)  postmarked  before  the  deadline 
date  and  received  in  time  for  orderly 
processing.  Untimely  applications  will 
be  returned  to  the  applicant.  Applicants 
should  obtain  a  legibly  dated  receipt 
from  a  commercial  carrier  or  U.S.  Postal 
Service  or  request  a  legibly  dated  U.S. 
Postal  Service  postmaik.  Private 
metered  postmaiks  shall  not  be 
accepted  as  proof  of  timely  mailing. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  program  information  and 
technical  assistance,  contact  Ms.  Joan 
Holloway,  Director.  Division  of  Special 
Populations  Program  DevelopinenU 
Bureau  of  Health  Care  Delivery  and 
Assistance  (BHCDA)^  5600  Fishers  Lane, 
Room  7A-22.  RockvWe,  Maryland  20857 
(301)443-8143. 

SUPPLEMENTARY  INFORMATION 
Backpound 

This  initiative  is  a  coHaborative  effort 
between  the  BHCDA  and  the  Office  of 
Healdty  Start  in  FWSA.  As  part  of  the 
Department* s  activities  to  reduce  infant 
mortality,  C/MHCs  are  providing  baric 
perinatal  care  through  C/h^C  funds 
and  enhanced  perinatal  services  as  part 
of  their  Comprehensive  Perinatal  Care 
Program  (CPCP)  activities.  In  addition, 
I®SA  has  a  Healthy  Start  initiative 
which  is  a  5  year  demonstration 
program  that  currently  funds  15 
communities  (See  appendix  D]  that  have 
developed  or  are  developing  new  and 
innovative  approaches  to  delivering 
needed  care  to  pregnant  women  and 
infanta  in.  areas  with  excessive  numbers 
of  infont  deaths.  These  funds  are 
expected  to  enhance  existing  perinatal 
programs,  where  apipropriate,  and  to 
develop  new  perinatal  capacity  where 
needed. 

AvailaUe  Funds 

There  will  be  approximately  $10 
milfion  in  discretionary  grants  to  expand 
current  infant  mortality  redaction 
activities  in  federally  funded  C/MHCs 
participating  in  the  Healthy  Start 
initiative,  and  to  establish  new  or  to 
expand  already  existing  perinatal 
systems  in  fedmally  funded  C/MHCs 
which  are  not  in  Healthy  Start  targeted 
areas  and  which  have  infont  mortality 
rates  of  15.7  or  ^eater. 
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Number  of  Awards 

Approximately  30  to  50  awards  wRt 
be  made,  rangkig  from  approximately 
$150,000  to  $400,000.  The  project  period 
for  all  C/MHCs  will  be  four  years. 

Eligible  Afiplkants 

Bigible  applicants  are  C/MHCs 
funded  under  sections  329  and  330  of  the 
PHS  Act  that  are  participating  in  a 
Healthy  Start  program  and  serve  a 
significant  proportion  of  the  Healthy 
Start  targeted  population  and  C/MHCs 
not  in  Healthy  Start  targeted  areas 
serving  an  area  or  population  whose 
infant  mortaility  rates  are  15.7  per  1000 
live  births  or  greater. 

Criteria  for  Envaluation 

Eli^ble  appbcants  will  be  evakwted 
based  upon  the  following; 

C/MHCs  in  Healthy  Start  Targeted 
Areas 

Need 

•  The  relative  need  of  the  poptdations 
to  be  served  for  the  comprehensive 
package  of  perinatal  services  to  be 
provided  based  upon:  (1)  The 
demongraphic  and  health  status 
characteristics  of  the  population  tube 
served;  (2)  the  need  and  demand  for 
perinatal  services  within  the  community; 
(3)  an  overview  and  analysis  of  die 
existing  services  and  delivery  systems 
currently  available  to  serve  this 
population  as  well  as  those  services  and 
systems  which  will  be  supported  under 
the  Healthy  Start  demonstration 
program;  and  (4)  the  identification  of 
gaps  within  these  services. 

Proposed  Plan  to  Close  Gaps  in  Services 

•  The  exteid  to  wfoch  the  proposed 
activities  go  beyond  those  services 
which  are  currently  provided  through 
bask  sectkm  329/330  grant  support 
(including  any  CPCP  funding)  or  other 
Federal  (including  those  services 
proposed  by  the  Healthy  Start  grant). 
State;  or  local  funding 

•  The  adequacy  and  feasibility  of  the 
new  or  expanded  efforts  proposed  to 
meet  the  needs  of  the  population  and  to 
inqirove  pregnancy  outcomes  by 
assisting  the  Healthy  Start 
demonstration  program  ia  reaching  the 
50  percent  reduction  in  infont  mortaility 
in  4  years. 

•  The  ability  of  the  C/MHC  to 
implement  the  proposed  plan. 

CoHaboEation/Coordinetioa 

•  The  extent  to  which  the  application 
is  consistent  with  the  goals  and  overall 
comprehensive  plan  of  the  Heahfiy  Start 
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Consortia  and/or  Healthy  Start  grantee 
within  the  community. 

•  The  degree  to  which  the  applicant 
intends  to  integrate  its  services  with 
related  services  provided  by  State  and 
local  health  departments  and  other 
health  and  social  service  providers  (e.g. 
Medicaid,  WIC,  or  other  C/MHCs  within 
the  commimity). 

Budget 

•  The  appropriateness  of  the 
proposed  budget  in  relation  to  other 
resources  and  the  adequacy  of  the 
budget  justification  to  support  the 
proposed  interventions  for  this 
initiative. 

Evaluation 

•  The  adequacy  of  the  center's  plan  to 
evaluate  the  impact  of  these  activities. 

C/MHCs  in  NonHealthy  Start  Areas 
Need 

•  The  need  as  measure  by:  (1)  a  Hve 
year  average  of  an  infant  mortality  rate 
of  15.7  per  1000  live  births  or  greater;  (2) 
a  low  birth  weight  rate  of  6.9  percent  of 
live  births  or  greater,  (3)  geographic 
barriers  based  on  average  travel  time/ 
distance  to  next  nearest  source  of 
primary  care  that  is  accessible  to 
Medicaid  recipients  and/or  uninsured 
low  income  people  in  need  of  a  sliding 
fee  schedule;  (4)  a  shortage  of  perinatal 
providers;  and  (5)  other  documented 
special  access  or  health  factors  such  as 
disparities  in  health  status,  high 
employment,  high  percentage  of  the 
uninsured  amongst  the  populations 
served,  or  prevalence  of  conditions  such 
as  HIV  infection,  homelessness  and/or 
substance  abuse,  or  teen  pregnancy. 

Plans  to  Close  Gaps  in  Services 

•  The  extent  to  which  the  proposed 
package  of  services  is  consistent  with 
the  needs  of  the  community. 

•  The  extent  to  which  the  proposed 
activities  go  beyond  those  services 
which  are  currently  provided  through 
basic  section  329/330  grant  support 
(including  any  CPCP  funding]  or  other 
Federal,  State,  or  local  funding. 

•  The  adequacy  and  feasibility  of  the 
new  or  expanded  efforts  proposed  to 
meet  the  needs  of  the  population  and  to 
improve  pregnancy  outcomes. 

•  The  ability  of  the  C/MHC  to 
implement  the  proposed  plan. 

Collaboration/Coordination 

•  The  degree  to  which  the  applicant 
intends  to  integrate  its  services  with 
related  services  provided  by  State  and 
local  health  departments  and  other 
health  and  social  service  providers  (e.g. 
Medicaid,  WIC,  or  other  C/MHCs  witMn 
the  community). 


•  The  extent  of  community  support. 
Budget 

•  The  appropriateness  of  the 
proposed  budget  in  relation  to  other 
resources  and  the  adequacy  of  the 
budget  justiHcation  to  support  the 
proposed  interventions  for  this 
initiative. 

Evaluation 

•  The  adequacy  of  the  center's  plan  to 
evaluate  the  results  of  these  activities  in 
terms  of  improved  health  status. 

In  selecting  applications  for  funding 
preference  will  be  given  to  approved 
applications  of  C/MHCs  participating  in 
the  Healthy  Start  initiative  and  those  in 
rural  areas  (i.e.,  approved  applications 
from  C/MHCs  in  Healthy  Start  target 
areas  and  rural  areas  will  be  funded 
ahead  of  other  applications). 

Other  Award  Information 

All  grants  to  be  awarded  under  this 
notice  are  subject  to  the  provisions  of 
Executive  Order  12372,  as  implemented 
by  45  CFR  part  100,  which  allows  States 
the  option  of  setting  up  a  system  for 
reviewing  applications  from  within  their 
States  for  assistance  under  certain 
Federal  programs.  The  application  kit 
will  contain  a  listing  of  States  which 
have  chosen  to  set  up  a  review  system 
and  will  identify  a  State  Single  Point  of 
Contact  (SPOC)  in  each  State  for  the 
review.  Applicants  (other  than  federally- 
recognized  Indian  tribal  governments) 
should  contact  their  SPOCs  as  early  as 
possible  to  alert  them  to  the  prospective 
applications  and  receive  any  necessary 
instructions  on  State  process.  For 
proposed  projects  serving  more  than  one 
State,  the  applicant  is  advised  to  contact 
the  SPOC  of  each  affected  State. 

State  process  recommendations 
should  be  submitted  to  the  appropriate 
Regional  Office  (see  Appendix).  'Ilie  due 
date  for  State  process  recommendations 
is  60  days  after  the  appropriate 
application  deadline  date.  The  BHCDA 
does  not  guarantee  that  it  will 
acconunodate  or  explain  its  response  to 
State  process  recommendations 
received  after  this  date. 

In  the  OMB  Catalog  of  Federal 
Domestic  Assistance,  the  Community 
Health  Center  program  is  listed  as 
Number  93.224  and  the  Migrant  Health 
Center  program  is  listed  as  Number 
93.246. 

Dated:  April  1, 1992. 

Robert  G.  Harmon, 

Administrator. 

Appendix  I — Regional  Grants  Management 
Officers 

Region  1:  Mary  O'Brien,  Grants  Management 

Officer,  PHS  Regional  Office  I,  John  F. 


Kennedy  Federal  Building.  Boston,  MA 
02203.  (617)  565-1482 

Region  II:  Steven  Wong,  Grants  Management 
Officer,  PHS  Regional  Office  II,  Room  3300, 
26  Federal  Plaza,  New  York,  NY  10278, 

(212)  264-4496 

Region  III:  Martin  Bree,  Acting  Grants 
Management  Officer,  PHS  Regional  Office 

III,  P.O.  Box  13716,  Philadelphia,  PA  19101, 
(215)  596-6653 

Region  IV:  Wayne  Cutchens,  Grants 
Management  Officer,  PHS  Regional  Office 

IV,  Room  1106i  101  Marietta  Tower. 

Atlanta,  GA  30323,  (404)  331-2597 

Region  V:  Lawrence  Poole,  Grants 
Management  Officer,  PHS  Regional  Office 

V,  105  West  Adams  Street.  17th  Floor. 
Chicago.  IL  60603.  (312)  353-8700 

Region  VI:  joyce  Bailey,  Grants  Management 
Officer.  PHS  Regional  Office  VI,  1200  Main 
Tower.  Dallas.  TX  75202,  (214)  767-3885 
Region  VII:  Michael  Rowland,  Grants 
Management  Officer,  PHS  Regional  Office 

VII,  Room  501, 601  East  12th  Street,  Kansas 
City,  MO  64016,  (816)  428-5841 

Region  VIII:  Jerry  F.  Wheeler,  Grants 
Management  Officer,  PHS  Regional  Office 

VIII,  1961  Stout  Street.  Denver,  CO  80294, 
(303)  844-4461 

Region  IX:  Linda  Gash,  Grants  Management 
Officer,  PHS  Regional  Office  IX,  50  United 
Nations  Plaza,  San  Francisco.  CA  94102, 
(415)  558-2595 

Region  X:  fames  Tipton.  Grants  Management 
Officer.  PHS  Regional  Office  X,  Mail  Stop 
RX  20,  2201  Sixth  Avenue,  Seattle,  WA 
98121,  (206)  553-7997 

Appendix  II — Healthy  Start  Communities 
Aberdeen — Cynthia  Smith,  Director,  Northern 
Plains  Health  Start  Project,  UND 
Department  of  Family  Medicine,  501 
Columbia  Road,  Grant  Forks,  North  Dakota 
58203,  (701)  777-3848 

Baltimore — ^Tom  Coyle,  Director,  Office  of 
Policy  and  Program  Development. 

Baltimore  City  Health  Department,  303  East 
Fayette  Street,  Seventh  Floor,  Baltimore. 
Maryland  21202,  (410)  396-9994 
Birmingham — Ms.  Carroll  N.  Romano,  MPA, 
Director,  Medicaid  Maternity  Waiver 
Program,  Jefferson  County  Department  of 
Health,  P.O.  Box  2648, 1400  Sixth  Avenue, 
South,  Birmingham,  Alabama  35202,  (205) 
930-1363 

Boston — June  Cooper,  Project  Officer, 

Division  of  Public  Health.  Department  of 
Health  and  Hospitals,  1010 
Massachusetts  Avenue,  2nd  Floor. 

Boston,  Massachusetts  02118,  (617)  534- 
5359 

Alonzo  Plough,  Deputy  Commissioner  of 
Department  of  I^bHc  Health,  816 
Harrison  Avenue.  Admin. — 500,  Boston, 
Massachusette  02118,  (617)  534-5264 
Chicago — Stephen  E.  Saunders,  M.D.,  M.P.H., 
Chief,  Division  of  Family  Health,  Illinois 
Department  of  Public  Health,  535  West 
Jefferson  Street  Springfield,  Illinois  62761 
Cleveland — ^Daisy  Alford,  Director,  Cleveland 
Department  of  Public  Health,  1925  St.  Clair 
Avenue,  Cleveland,  Ohio  44144,  (216)  664- 
2324 

Detroit — ^John  B.  Waller,  Jr.,  Dr.  P.H., 
Chairman,  Department  of  Community 
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Medicine,  Wayne  State  University,  540 
East  Canfield.  Detroit,  Michigan  48201, 

(313)  557-1033 

District  of  Columbia — Patricia  A.  Tompkins, 
Chief,  Office  of  Maternal  &  Child  Health, 
Commission  of  Public  Health,  1660  L  Street, 
NW,  Suite  907,  Washington,  D.C.  20036, 
(202)  673-4551 

New  Orleans — Sheila  J.  Webb,  RN,  M.S., 
Deputy  Director,  City  of  New  Orleans 
Department  of  Health,  City  Hall,  Room 
2E10, 1300  Perdido  Street,  New  Orleans.  LA 
70112,  (504)  565-6906 
New  York — Michelle  Drayton.  Project 
Director,  250  Broadway,  Room  303,  New 
York.  New  York  10013,  (212)  566-7076 
Oakland — Janice  Berger,  Perinatal  Program, 
Alameda  County  Health  Care  Services 
Agency,  499  Fifth  Street,  Room  504, 
Oakland,  CA  94607,  (510)  208-1018 
Philadelphia — Harriet  Dichter,  Director, 
Maternal  &  Infant  Health,  500  South  Broad 
Street,  Philadelphia,  PA  19146,  (215)  875- 
5927 

Pittsburgh — Carol  Synkewecz,  Executive 
Assistant,  Allegheny  County  Health 


Department,  3333  Forbes  Avenue. 
Pittsburgh.  PA  15213,  (412)  578-8003 
South  Carolina — Roger  Poston,  Project 
Director.  United  Way  of  South  Carolina, 
2711  Middleburg  Drive,  Suite  210, 

Columbia,  South  Carolina  29204,  (803)  929- 
1002  (Columbia),  (803)  662-1482  (Florence) 
Gary — Rebera  Elliott  Foston,  M.D..  M.P.H., 
Health  Commissioner,  Gary  Health 
Department,  1145  West  Fifth  Avenue,  Gary, 
IN  46402 

[FR  Doc.  92-13192  Filed  6-4-92;  8:45  am) 
BILUNO  CODE  416&-1S-M 


Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 


(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  Friday  May  29, 
1992. 

(Call  PHS  Reports  Clearance  Officer  on  202- 
245-2100  for  copies  of  package) 

1. 1992  Update  of  National  Survey  of 
Prescription  Drug  Information  Provided 
to  Patients — New — ^To  provide 
information  for  current  Health  and 
Human  Services  and  the  Food  and  Drug 
Administration  policy  initiatives,  a 
national  surv’ey  of  adults  age  18  and 
older  will  assess  the  nature  and  extent 
of  prescription  drug  information 
received  by  patients  from  health 
professionals  and  other  sources.  This  is 
a  repeat  of  a  survey  conducted  in  1982 
and  1984.  Respondents:  Individuals  of 
households. 


Title 

Number  of 
respondents 

Number  of 
responses 
per 

respondent 

Average 

burden 

per 

response 

(hour) 

12,320 

1,000 

1 

1 

.0167 

.3167 

513 

2.  HIV/AIDS  Dental  Reimbursement 
Program — 0915-0151  Dental  Schools 
will  apply  for  reinstatement  of 
documented  uncompensated  costs  of 
oral  health  care  for  HIV  infected 
persons.  The  Information  will  be  used  to 
determine  eligibility  and  amount  of 
reimbursement  under  this  program. 
Respondents:  Non-profit  institutions; 
Number  of  Respondents:  150;  Number  of 
Responses  per  Respondent:  1;  Average 
Burden  Per  Response:  2.5  hours; 
Estimated  Annual  Burden:  375  hours. 

4.  Collection  and  Evaluation  of  human 
Tissues  and  cells — 0925-0152 — 
Epidemiological  data  is  collected  to 
compare  the  environmental 
characteristics  of  non-cancer  control 
autopsy  tissues  to  those  of  surgically 
derived  cancer  cases  when  analyzing  for 
binding  levels  of  carcinogens, 
composition  of  macromoecules 
complexed  with  test  chemicals,  genetic 
mutations,  and  susceptibility  of  tissues 
to  chemically  induced  transformation 
and  tumorigenesis.  Respondents: 
Individuals  or  households;  Number  of 
Respondents:  10;  Number  of  Responses 
per  Respondent:  1;  Average  Burden  per 
Response:  0.33  hours;  Estimated  Annual 
Burden:  4  hours. 

4. 1993-1994  National  Health 
Interview  Survey — 0919-0214 — the 


National  Health  Interview  Survey,  an 
ongoing  survey  of  the  civilian,  non- 
institutionalized  population,  monitors 
the  Nation’s  Health.  The  1993-1994 
NHIS  will  include  supplements  on 
"Disability”.  "Family  Resources", 
"Immunization",  and  "AIDS  Knowledge 
and  Attitudes”.  Respondents: 
Individuals  or  households;  Number  of 
Respondents:  48,509,  Number  of 
Responses  per  Respondent:  1;  Average 
Burden  per  Response:  2.06  hours; 
Estimated  Annual  Burden:  99,808  hours. 

OMB  Desk  Officer:  Shannah  Koss- 
McCallum. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  above 
at  the  following  address:  Human 
Resources  and  Housing  Branch  New 
Executive  Office  Building,  room  3002 
Washington,  DC  20503. 

Dated:  May  29, 1992. 

Phyllis  M.  Zucker, 

Acting  Director,  Office  of  Health  Planning 
and  Evaluation. 

(FR  Doc.  92-12994  Filed  6-4-92;  8:45  am] 
BIU-INO  CODE  4160-17-M 


Social  Security  Administration 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Social  Security 
Administration  publishes  a  list  of 
information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  'The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  published  in  the  Federal 
Register  on  May  1, 1992. 

(Call  Reports  Clearance  Officer  on  (410)  965- 
4149  for  copies  of  package) 

1.  Missing  and  Discrepant  Wage 
Reports  Letter  and  Questionnaires — 
0960-9432.  The  information  on  forms 
SSA-L93.  SSA-95  and  SSA-97  is  used 
by  the  Social  Security  Administration  to 
properly  post  employees’  earning 
records.  'The  respondents  are  employers 
with  missing  and  discrepant  wage 
reports. 

Number  of  Respondents:  385,000. 
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Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  192.500 
hours. 

2.  Request  for  Reconsideration- 
Disability  Cessation— 0960 — 0349.  The 
information  on  form  SSA-789  is  used  by 
the  Social  Security  Administration  in 
situations  in  which  a  claim  for  disability 
benefits  has  been  denied  and  the 
claimant  wishes  to  Hie  for  a 
reconsideration  of  that  determination. 
The  respondents  are  claimants  for 
disability  beneHts  under  titles  II  and 
XVI  of  the  Social  Security  Act  who  file 
for  reconsideration. 

Number  of  Respondents:  11.550. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  12 
minutes. 

Estimated  Annual  Burden:  2.310  hours. 

3.  Statement  regarding  Student's 
School  Attendance — 0960 — 0113.  Form 
SSA-2434  is  used  by  the  Social  Security 
Administration  (SSA)  in  connection 
with  claims  for  black  lung  student 
benefits.  The  information  obtained  via 
this  form  helps  SSA  to  determine  the 
status  of  children  of  coal  miners  or  their 
widows  or  brothers  of  deceased  coal 
miners. 

Number  of  Respondents:  5,340. 

Frequency  of  Response:  1. 

Average  Burden  ^r  Response:  10 
minutes. 

Estimated  Annual  Burden:  890  hours. 

4.  Receipt  Demonstration  Project — 
Caller  Recontact  Survey — 0960 — NEW. 
The  information  on  form  SSA-4358  will 
be  used  by  the  Social  Security 
Administration  (SSA)  to  determine 
caller  satisfaction  and  reaction  to  SSA's 
service  of  issuing  a  receipt  following  a 
call  to  the  800  number.  The  respondents 
are  selected  individuals  who  contact 
SSA  using  the  toll-free  number. 

Number  of  Respondents:  5.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  1.250  hours. 

5.  Final  Regulation  Concerning 
Payment  of  Certain  Travel  Expenses — 
0960-0434.  The  information  required  by 
this  regulation  is  used  by  the  Social 
Security  Administration  to  reimburse  an 
individual  who  has  been  required  to 
travel  over  75  miles  to  appear  at  a 
medical  examination  or  disability 
hearing. 

Number  of  Respondents:  50.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  8,333. 

OMB  Desk  Officer  Laura  OUven. 

Written  comments  and 
recommendations  regarding  these 


information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3208,  Washington. 
DC  20503. 

Dated:  May  18. 1992. 

Charlotte  Whitenight, 

Acting  Reports  Clearance  Officer.  Social 
Security  Administration. 

[FR  Doc.  92-12749  Filed  6-4-92:  8:45  am) 

BILUNG  CODE  4190-2»-«l 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  Na  N-92-1917;  FR-2934-N-81] 

Federal  Property  Suitable  as  Faculties 
to  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

summary:  This  notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  James  N.  Forsberg,  room  7262, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW. 
Washi^ton,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  Ae  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free).  or  cjdl  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify  Federal 
buildings  and  other  real  property  that 
HUD  has  reviewed  for  suitability  for  use 
to  assist  the  homeless.  The  properties 
were  reviewed  using  information 
provided  to  HUD  by  Federal 
landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12, 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 


Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs, 
or  (3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS, 
addressed  to  Judy  Breitman,  Division  of 
Health  Facilities  Planning,  U.S.  Public 
Health  Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857;  (301) 
443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet,  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
coneming  the  processing  of  applications, 
the  reader  is  encouraged  to  refer  to  the 
interim  rule  governing  this  program.  56 
FR  23789  (May  24. 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will  not 
be  made  available  for  any  other  purpose 
for  20  days  from  the  date  of  this  Notice. 
Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions  or 
write  a  letter  to  James  N.  Forsberg  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
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(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the  appropriate 
landholding  agencies  at  the  following 
addresses:  U.S.  Air  Force:  John  Carr, 
Realty  Specialist,  HQ-AFBDA/BDR, 
Pentagon,  Washington,  DC  20330-5130; 
(703)  693-0674;  (This  is  not  a  toll-free 
number). 

Dated:  May  29, 1992. 

Paul  Roitman  Bardack, 

Deputy  Assistant  Secretary  far  Ecanamic 
Develapwent. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  06/05/92 

Arizona — ^Williams  Air  Force  Base 
Williams  Air  Force  Base  is  located  in 
Mesa.  Arizona,  85240-5000.  All  the  properties 
will  be  excess  to  the  needs  of  the  Air  Force 
on  or  about  September  30, 1993.  Properties 
shown  below  as  suitable/available  will  be 
available  at  that  time.  The  Air  Force  has 
advised  HUD  that  some  properties  may  be 
available  for  interim  lease  for  use  to  assist 
the  homeless  prior  to  that  date. 

The  Base  consists  of  approximately  4,072 
acres,  179  Government- owned  buildings  and 
700  residential  buildings  that  have  been 
reviewed  by  HUD  for  suitability  for  use  to 
assist  the  homeless.  The  properties  that  HUD 
has  determined  suitable  and  which  are 
available  include  various  types  of  housing; 
office  and  administrative  buildings; 
recreational,  maintenance,  and  storage 
facilities;  and  other  more  specialized 
structures. 

Suitable/Available  Properties 

Property  Number:  199210096 
Type  Facility:  Housing — 700  units  of  military 
family  housing;  1-story  with  2  to  5 
bedrooms. 

Property  Number:  199210097 
Type  Facility:  Temporary  Living  Quarters — 15 
buildings;  1,  2,  and  3-story  structures 
including  dorms  and  lodging. 

Property  Number:  199210098 
Type  Facility:  Support  and  Service 

Facilities — 5  buildings;  one  3-story  fire 
station,  one  1-story  brick  chapel,  a  gate 
house,  a  post  office  and  an  education 
center. 

Property  Number:  199210099 
Type  Facility:  Miscellaneous  Facilities — 24 
buildings;  1  and  2-story  structures 
including  a  library,  bowling  center,  gym, 
child  care,  youth  and  recreation  centers, 
theater,  commissary  and  stores. 

Property  Number  199210100-199210101 
Type  Facility:  Recreation — 20  facilities 
including  golf  club  bldgs.,  bathhouses, 
swimming  pools,  baseball,  softball  and 
soccer  Helds,  tennis  courts,  track,  golf 
course,  driving  range  and  a  camp. 
Property  Number  199210102 


Type  Facility:  Medical  Facilities — 6  buildings; 
1-story  block  and  concrete  structures 
including  a  hospital,  clinics  and 
pharmacy. 

Property  Number  199210103 
Type  Facility:  Laboratories — 9  buildings: 
eight  l-story  and  one  3-8tory  metal  and 
concrete/block  structiues. 

Property  Number  199210104 
Type  Facility:  Flight  Training  and  Admin. 
Facilities — 36  buildings;  1  to  3-8tory 
concrete  block,  wood  and  metal 
structures  including  law  centers,  o^ices, 
classrooms  and  fli^t  training  facilities. 
Property  Number  199210105 
Type  Facility:  Warehouse  and  Storage 

Facilities — 12  buildings;  1-story  concrete, 
wood  and  steel  structures  including 
warehouses  and  storage  bldgs. 

Property  Number  199210106 

Type  Facility:  Base  Support  and  Flight 

Maintenance  Facilities — 52  buildings;  1- 
story  concrete/steel,  concrete/block  and 
steel  structures  including  hangars, 
maintenance  and  jet  engine  shops. 
Property  Number  199210107 
Type  Facility:  Hazardous  and  Explosive 
Storage — 14  buildings;  1-story  concrete 
and  concrete/metal  structures. 

Arkansas — Eaker  Air  Force  Base 
Eaker  Air  Force  Base  is  located  in 
Blytheville,  Arkansas  72317-5000.  Ail  the 
properties  will  be  excess  to  the  needs  of  the 
Air  Force  on  or  about  December  15, 1992. 
Properties  shown  below  as  suitable/available 
will  be  available  at  that  time.  The  Air  Force 
has  advised  HUD  that  some  properties  may 
be  available  for  interim  lease  for  use  to  assist 
the  homeless  prior  to  that  date. 

The  base  covers  2,700  acres  and  contains 
928  housing  units  and  199  government-owned 
buildings.  The  properties  that  HUD  has 
determined  suitable  and  which  are  available 
include  various  types  of  housing;  office  and 
administration  buildings;  indoor  and  outdoor 
recreational  facilities;  warehouses  and  multi¬ 
use  buildings;  child  care  centers; 
maintenance,  storage  and  other  more 
specialized  structures. 

Suitable/Available  Properties 
Property  Numbers:  199210040-199210042 
Type  Facility:  Housing — 818  duplex  units 

with  two,  three  and  four  bedrooms:  wood 
with  brick  veneer  fronts;  10  single  family 
houses  with  four  and  five  bedrooms;  and 
25-4  unit  buildings  with  two  story  four 
bedroom  units:  four  playgrounds. 
Property  Number  199210045 
Type  Facility:  Office/administration — 30 
buildings;  188  to  49,000  sq.  ft.;  one  and 
two  story;  concrete  block,  metal,  shingle 
or  masonry  construction. 

Property  Numbers:  199210046-199210047 
Type  Facility:  Recreation — 20  outdoor  areas 
which  includes  athletic  Helds  (track, 
softball,  baseball),  swimming  pools,  golf 
courses,  volleyball  court,  basketball 
courts,  tennis  court.  Eight  indoor 
facilities  which  includes  gym,  theatre, 
library,  bowling,  youth  and  recreation 
centers,  hobby  shop;  concrete  block, 
masonry  or  metal/brick  construction. 
Property  Numbers:  199210048-199210055 


24053 


Type  Facility:  Temporary  living  quarters  and 
dorms — 8  buildings;  3,414  to  41,000  sq.  ft.; 
one  and  two  story;  wood/brick  veneer 
and  brick  masonry  buildings. 

Property  Numbers:  199210056, 199210072 
Type  Facility:  Warehouses/multi-use 
buildings — 39;  metal,  concrete  block, 
shingle,  wood  or  plywood  frame;  one  and 
two  story:  64  to  45,960  sq.  ft.;  includes 
cold  storage  facilities,  ^maintenance 
shops,  traffic  management  facility, 
storage  shed,  thrift  shops  and  other 
specialty  type  facilities. 

Property  Numbers:  199210057-199210059 
Type  Facility:  Hospitals — 3  buildings;  one 
story  concrete  block;  1,084  sq.  ft.  animal 
clinic;  5,249  sq.  ft.  dental  clinic;  and 
54,089  sq.  ft.  composite  medical  bldg. 
Property  Numbers:  199210060-199210062 
Type  Facility:  Child  care  centers — 3 
buildings;  2,098  to  8,365  sq.  ft.;  brick, 
concrete  block  and  hadite  block 
construction. 

Property  Numbers:  199210063-199210065, 
199210073 

Type  Facility:  Stores  and  services— 4 

buildings;  4,299  sq.  ft.  exchange  service 
station;  32,925  sq.  ft.,  one  story  concrete 
block  exchange  sales  store;  3470  sq.  ft., 
one  story  wood  frame  packaging  store; 
38,575  sq.  ft.,  one  story  concrete  block/ 
metal  commissary. 

Property  Number  199210066 
Type  Facility:  AirHeld  related  buildings — 14; 
96  to  49,000  sq.  ft.;  shingle,  metal  or 
contrete  block  structures,  e.g.  hangars, 
aircraft  general  purpose  bldgs.,  jet  engine 
maintenance  shops,  control  centers. 
Property  Number  199210068 
Type  Facility:  Vehicle  maintenance 

facilities — 3;  2,032  to  29,350  sq.  ft.;  one 
story  metal  frame  buildings. 

Property  Number  199210069 
Type  Facility:  Fuels/related  storage 

facilities— 40  buildings;  steel,  fiberglass 
and  porcelain  type;  e.g.  service  stations, 
diesel  storage,  pump  stations,  jet  fuel 
storage. 

Property  Number  199210070 
Type  Facility:  Hazardous  storage  buildings — 
6;  96  to  3,000  sq.  ft.;  one  story  metal 
structures. 

Property  Number  199210071 
Type  Facility:  Munitions  facilities — 21 
buildings:  412  to  4,864  sq.  ft.;  concrete 
block;  storage  igloos  and  magazines. 
Property  Number  199210074 
Type  Facility:  Fire  Station — Building  100; 
15,717  sq.  ft.;  concrete  masonry /asbestos 
cement  shingles  frame. 

Property  Number  199210075 
Type  Facility:  Chapel — Building  525;  17,602 
sq.  ft.;  one  story  frame  with  brick  veneer. 
Property  Number  199210076-199210077 
Type  Facility:  Laboratories — 2  buildings; 
4400  sq.  ft.  precision  measurement 
equipment  lab;  and  3.775  sq.  ft.  audio¬ 
visual  photo  lab. 

Property  Number  199210078 
Type  Facility:  Bank;  2,367  sq.  ft.:  one  story 
concrete  block;  lease  restrictions. 
Property  Number  199210079 
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Type  Facility:  Land;  1.962  acres;  restrictive 
agricultural  lease. 

Unsuitable  Properties 
Property  Number  199210067 
Type  Facility:  Detached  latrines — 3:  264  sq.  fL 
concrete  block  structures. 

Property  Number.  199210043 
Type  Facility:  Housing — 23  buildings;  cracked 
foundations,  therefore,  structural 
deficiencies. 

California — George  Air  Force  Base 

George  Air  Force  Base  is  located  in  San 
Bernardino.  California  92394-5000.  All  the 
properties  will  be  excess  to  the  needs  of  the 
Air  Force  on  or  about  December  31. 1992.  The 
Air  Force  has  advised  HUD  that  some 
properties  may  be  available  for  interim  lease 
for  use  to  assist  the  homeless  prior  to  that 
date. 

The  Base  covers  5,340  acres  and  contains 
732  individual  properties  that  have  been 
reviewed  by  HUD  for  suitability  for  use  to 
assist  the  homeless.  The  668  properties  that 
HUD  has  determined  suitable  include  various 
types  of  housing:  office  and  administrative 
buildings:  recreational,  maintenance,  and 
storage  facilities;  and  other  more  specialized 
structures.  The  Air  Force  has  determined  that 
all  suitable  properties  are  available  for  use  to 
assist  the  homeless. 

Extensive  assistance,  including  maps, 
tours,  and  details  on  specific  properties,  is 
available  for  interested  homeless  assistance 
providers  at  the  Base;  interested  parties 
should  contact  Lt  Col.  Zernow  at  (619)  269- 
2020. 

Suitable/ Available  Properties 
Property  Numbers:  199120001-199120420 
Type  Facility;  Housing— 420  buildings  with  a 
total  of  1,636  dwelling  units;  buildings 
have  1,  2,  3. 4, 6,  or  8  units  each;  wood/ 
stucco  frame  construction;  possible 
asbestos. 

Property  Numbers:  199120421-199120473 
Type  Facility:  OBice/administration — 53 
buildings  ranging  in  size  from  200  sq.  ft. 
on  1  floor  to  56,600  sq.  ft.  on  3  floors; 
wood  or  concrete  block  construction: 
several  trailers;  possible  asbestos. 
Property  Numbers:  199120474-199120505 
Type  Facility:  Recreation — 22  buildings 
including  theatre,  recreation  center, 
bowling  center,  gym.  library,  craft  center, 
shop,  youth  center,  golf  course  buildings, 
pools,  bathhouses:  7  baseball,  softball, 
and  soccer  fields:  track;  golf  course: 
driving  range;  possible  asbestos. 

Property  Numbers:  199120506-199120547 
Type  Facility:  Temporary  living  quarters, 
dorms,  lodges,  and  ancillary  sheds — 42 
buildings:  1  and  2  story  wood,  concrete, 
and  concrete  block  structures;  4700  sq.  ft. 
to  25000  sq.  ft.  for  living  quarters;  380  sq. 
ft.  to  2400  sq.  ft.  for  sheds;  possible 
asbestos. 

Property  Numbers:  199120548-199120587 
Type  Facility;  Aircraft  and  airport  related 
facilities— 40  structures  including 
hangers,  shops,  tower,  terminal,  lab. 
docks,  storage,  control  center,  navigation 
station,  runways;  sizes  up  to  86,000  sq. 
ft.;  possible  asbestos. 


Property  Numbers;  199120589-199120608 
Type  Facility:  Maintenance  and  engineering 
facilities — 21  buildings;  concrete  and 
wood;  200  sq.  ft.  to  17,000  sq.  ft.;  possible 
asbestos. 

Property  Numbers:  199120609-199120618 
Type  Facility;  Training  facilities — 10 
buildings;  education  center  and  9 
classroom  buildings:  concrete  and  wood; 
1200  sq.  ft.  to  16,800  sq.  ft.;  possible 
asbestos. 

Property  Numbers:  199120619-199120630 
Type  Facility:  Stores  and  services — 12 
buildings;  10  stores  and  2  gas  stations; 
wood  and  concrete;  1800  sq.  ft.  to  30.700 
sq.  ft;  possible  asbestos. 

Property  Numbers:  199120631-199120632 
Type  Facility:  Chapels — 2  buildings;  4800  sq. 
ft.  wood:  24,100  sq.  ft  concrete;  possible 
asbestos. 

Property  Number  199120633 
Type  Facility;  Hospital — 3  story,  concrete 
block.  147,000  sq.  ft.;  possible  asbestos. 
Property  Numbers:  199120634-199120635 
Type  Facility;  Fire  facilities — 2  buildings:  fire 
station  and  command  center:  possible 
asbestos. 

Property  Numbers:  199120636-199120638 
Type  Facility:  Audio  visual  and  photo  lab — 3 
buildings;  wood  and  concrete;  1800  sq.  ft. 
to  2300  sq.  ft.;  possible  asbestos. 

Property  Numbers:  199120639-199120645 
Type  Facility:  Vehicle  shops — 7  buildings; 
concrete;  74  sq.  ft.  to  33,000  sq.  ft.; 
possible  asbestos. 

Property  Numbers:  199120646-199120655 
Type  Facility:  Misc. — 10  buildings:  wood  and 
concrete;  1  story;  dining  halls,  mess  halls, 
food  service,  child  care  center  1800  sq. 
ft.  to  19,000  sq.  ft.;  possible  asbestos. 
Property  Numbers:  199120656-199120666 
Type  Facility:  Communications/electronic — 
11  buildings;  concrete  block  and  wood:  1 
story  shops  and  sheds;  108  sq.  ft  to 
10,200  sq.  ft.;  possible  asbestos. 

Property  Numbers:  199120667-199120678 
Type  Facility:  Warehouses — 12  buildings; 

1124  sq.  ft  to  70,000  sq.  ft.:  wood, 
concrete,  and  concrete  block:  possible 
asbestos. 

Unsuitable  Properties 
Property  Number  199120679 
Type  Facility:  Small  arms 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material. 

Property  Numbers:  199120680-199120687 
Type  Facility:  Hazardous  storage  facilities — 8 
buildings 

Reason:  Within  2000  ft  of  flanunable  or 
explosive  material. 

Property  Numbers:  199120688-199120713 
Type  Facility:  Explosives  and  munitions 
facilities — 26  buildings 
Reason:  Within  2000  ft.  of  flammable  or 
expioeive  material 

Property  Numbers:  199120714-199120732 
Type  Facility.  Fuel  facilities — 19  structures 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material. 


California — ^Mather  Air  Force  Base 
Mather  Air  Force  Base  is  located  in 
Sacramento  County,  California  95655-5000. 

All  the  properties  will  be  excess  to  the  needs 
of  the  Air  Force  on  or  about  September  30. 

1993.  Properties  shown  below  as  suitable/ 
available  will  be  available  at  that  time.  The 
Air  Force  has  advised  HUD  that  some 
properties  may  be  available  for  interim  lease 
for  use  to  assist  the  homeless  prior  to  that 
date. 

The  Base  consists  of  approximately  5715 
acres.  315  Government-owned  buildings  and 
1271  housing  units  that  have  been  reviewed 
by  HUD  for  suitability  for  use  to  assist  the 
homeless.  The  properties  that  HUD  has 
determined  suitable  and  which  are  available 
include  various  types  of  housing;  offlce  and 
administrative  buildings;  recreational 
maintenance,  and  storage  facilities:  and  other 
more  specialized  structures. 

Suitable/ Available  Properties 
Property  Numbers;  199210017-199210020 
Type  Facility:  Housing — 207  buildings/414 
units  Wherry  duplexes  (two  to  three 
bedrooms);  857  family  houses  (one  to 
four  bedrooms);  buildings  have 
reinforced  concrete  block,  wood  and 
stucco  frame  construction;  presence  of 
asbestos. 

Property  Number  199210021 
Type  Facility:  Temporary  Living  Quarters — 18 
buildings:  one.  two.  and  three  story 
wood,  concrete  block  and  stucco 
structures;  presence  of  asbestos. 

Property  Number  199210022 
Type  Facility:  Office/ Administration — 60 
buildings:  one.  two  and  three  story 
structures;  presence  of  asbestos. 

Property  Number  199210023 
Type  Facility  Recreation — 32  facilities 
including  theater,  gymnasium,  library, 
bowling  alley,  recreation  center,  arts  and 
crafts  center,  youth  center,  pools,  bath 
houses,  museum  buildings:  presence  of 
asbestos. 

Property  Number;  199210024 
Type  Facility:  Aircraft  and  Airport  Related 
Facilities — 33  buildings;  one  to  two  story 
structures  includiitg  hangars,  storage 
facilities  and  maintenance  shops: 
presence  of  asbestos. 

Property  Number  199210025 
Type  Facility:  Maintenance  and  Engineering 
Facilities — 36  buildings;  one  story 
structures  including  storage,  shop  and 
maintenance  buildings;  presence  of 
asbestos. 

Property  Number  199210026 
Type  Facility:  Training  Facilities — 15 
buildings;  one  to  two  story  concrete, 
wood  and  metal  classroom/education 
buildings;  presence  of  asbestos. 

Property  Number  199210027 
Type  Facility;  Stores  and  Services — 7 

buildings;  one  story  structures  including 
stores,  service  station  exchange  and  cold 
storage  building;  presence  of  asbestos. 
Property  Number:  199210028 
Type  Facility:  Chapels — 2  buildings;  one  story 
concrete  block  and  masonry  concrete 
structures;  presence  of  asbestos. 
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Prop«ft|r  Nui»b«r  189210026 
Type  FsdtHy;  Fira  FadKtis*— 2  0r«  fodliHec 
and  2  fire  atatioaa;  preaaaea  of  aabaetoa. 
Proparty  Number.  199210030 
Type  Fadlity:  Audio  Viaual— 3  buildinija;  one 
atory  photo  lab  and  training  aid  ahopa: 
preaence  of  aabeatoa. 

Property  Number;  199210031 
Type  Fadlity;  Miacellaneoua — 6  buildiiiga; 
one  atory  child  care  eentera,  conection 
facility,  dining  and  meaa  haila:  preaence 
of  aabeatoa. 

Property  Number:  196210032 
Type  Fadlity;  Storage  Fadbtiea— 01 

buildinga;  one  atory  metal,  ateel,  wood  or 
concrete  aturage  buildinga  or  aheda, 
preaence  of  aabeatoa. 

Property  Number:  196210033 
Type  Fadlity:  Warekouaea — 7  buildinga;  one 
to  two  atory  atructuraa;  preaence  uf 
aabeatoa. 

I'roperty  Number  166210004 
Type  Fadbty;  Vehicle  Shopa — 0  buildinga; 
one  atory  concrete  block,  wood,  ateel 
frame  ai^  metal  ahopa;  preaence  ut 
aabeatoa. 

Property  Number:  166210036 
T  ype  Fadlity;  Traffic  Check  Houae—  1 
buiUhng;  two  atory  concrete  block 
atruclare. 

Property  Number;  199210030 

Type  Facility;  Fuel  Facilitiea — 6  buildinga; 

one  atory  atructuraa. 

Property  Number;  199210037 
Type  Fadlity;  Fxpluaivea  and  Muniliona 
Facilitiea — 6  buildinga;  one  atory 
concrete  or  concrete  block  atorege 
atructuraa. 

Property  Number:  199210036 
Type  Facility;  lieaardoua  Storage  Facilitiea — 
11  buildinga;  one  atory  metal  alorage 
atructurea 

Property  Number  199210039 
Type  Facility;  band — Mecreation  Arena  and 
Airfield  Piopertiea  including  aoftball/ 
football/aoccer  fielda,  running  track, 
riding  atablea,  golf  courae,  taaiway  and 
runwaya,  (apprucimately  5716  acrea). 

lUinoia  -Chanuta  Air  Force  Baae 
Chanute  Air  Force  Baae  ia  lueated  in 
Champaign,  llltnoia,  61669.  All  the  propertlaa 
wilt  ba  exr»aa  to  the  naeda  of  the  Air  Fot  ce 
on  or  about  Keptambar  30, 1993.  Froperliea 
ahuwn  baiow  aa  auitabla/available  wtd  be 
available  at  that  tima.  The  Air  Force  hea 
adviaed  HUti  that  some  propertlaa  may  be 
available  tor  interim  leaae  fat  uaa  to  aaaiat 
the  boaaalaaa  prior  to  that  dale. 

The  Base  ^naiala  of  appriuiimetely  2,174 
acraa,  194  Guvernment-ownad  buiklinga  and 
463  raaidential  buildings  that  have  been 
reviewed  by  HUD  for  auitabibly  for  uae  to 
aaaiat  the  homelaaa.  The  propertlaa  that  HUD 
haa  determiiied  amiable  and  which  are 
available  include  varioua  lypea  of  housing; 
office  and  admiaiatrativa  buildings; 
recraatinoal,  maintenanca,  and  storage 
fadlitlas;  and  other  more  spedaluod 
structures. 

Suitable/ A  vailabie  Propertiee 
Property  Number  106210130 


Type  Facility;  Housing — 463  houses  with  1  to 
9  units,  brick  and  wood  structure, 
possible  eabeetoa. 

Property  Number  160210140 
Type  Facility;  Temporary  Living  Quarters — 24 
buildings;  1  to  4-atory  dormitories  and 
temporary  living  faciUHea ,  possible 
aabeatoa. 

Property  Number  166210141 

Type  Facility;  Medical  Facilitiea — 2  buildiiigs; 

4  atory  concrete  hospital  end  e  1-story 
coniateie  dental  cluuc,  possible  eabeetoa. 
Property  Number:  169210142 
Type  Facility'  Storage  Warehouses — 28 
buildinga;  concrete  block,  brick,  metal 
end  wood  structures  including  supply 
end  training  Mdga  ,  need  repairs. 

Property  Number:  199210143 

Type  Facility:  Maintenance  Bldgs. — IS 

buildinga;  1  story  mamiensAce  facilitiea 
and  ahopa,  poaaibie  aabeatoa. 

Property  Number;  199210144 
Type  Facility  Fagine  Teet  Celia/ 

Warehouses — 2  buildinga;  1 -story 
concrale  atorage/mainlenance  facilities, 
poaaibie  aabeatoa. 

Property  Number  199210146 
T  ype  Fadlity;  (ms  Stabona — 2  buddings;  1* 
atory  gaa  stations. 

Ih'operty  Number.  196210149 
T  ype  Facility;  Traimng  Facilities — 22 
buildinga;  1 1n  4-atory  atructurea 
including  training  bldgs.,  claaarooms,  and 
labs,  poaaibie  asbestos. 

Property  Number  169210147 
Type  Facility:  Retail  Stores — S  buildinga;  1- 
story  brick  and  wood  structures 
Including  4  brunch  exchanges  and  1 
commissary,  possibia  asbestos. 

Property  Number  199210149 

Type  Facility;  Chapel/Chapel  (banter — 3 

buildings;  one  2-story  brick  chepei  center 
and  two  1-story  wood  chapels,  possible 
asbestos. 

Property  Number  199210149 

Type  Facility:  Fira  Station — 1  Iniilding;  2- 

alory  brick  fire  station,  possibia  aabeatoa. 
fhoperly  Numliera;  169210150-199210151 
T'ype  Facihty;  Recreation— 49  facilitiei; 
including  gym,  library,  theater,  golf 
bldga.,  youth,  child,  bowling  and 
recreation  centars,  track,  softball  fields, 
tennia  courts,  golf  course  and  drtvtng 
range. 

Property  Number;  166210152 
Type  Facility;  Administration — 29  facilitiea: 
wood,  brick  and  concrete  atructurea 
Including  a  band  canter,  aa  education 
center,  admin,  bldga.  and  offiens,  naeda 
rehab,  possible  aabeatoa. 

Ih-uperty  Number.  169210163 
Type  Facility;  Bldg.  39A/Bund  Bldg.— 318U3 
aq.  ft.,  2-story  eoacrele  block/wood  band 
center,  needs  rehab. 

Louisiana— England  Air  Force  Base 
England  Air  Force  Baae  la  localad  in 
Alexandria,  Louisiana  71311-5009.  All  the 
properties  will  be  excess  to  tlia  needs  of  the 
Air  Force  on  or  about  December  IS,  1692. 
Properliaa  shown  below  as  suftuble/availabla 
will  be  available  at  this  time.  The  Air  Force 
has  advised  HUD  that  some  properties  may 


be  evailable  for  interim  lease  (or  uae  to  aaaiat 
the  homeless  prior  to  that  data. 

Tha  baaa  covera  2,282  acrea  and  contains 
294  housing  units  and  193  government-owned 
buildings.  The  properties  that  HUD  haa 
determinad  suitabla  and  which  ere  avaiiabla 
includa  one  and  two  atory  family  houaing; 
offiea  and  adminiatration  buiklinga: 
reercational  faeilitiaa  and  areas;  aducational, 
buaioaaa  and  eonunarcial  buildinga; 
mainlananca,  atoraga  and  othar  apaciabzed 
atructuraa. 

Suitable /A  vailabie  Properliet 
Property  Numbera:  169210089-199210081 
Typa  Facility;  Housing — 264  buildings  with 
668  dwalling  units;  one  and  two  atory; 
wood  or  masonry  heme;  1,160  to  8,701  aq. 
ft. 

Property  Number  166210082 
Type  Peciitty:  Office  and  administration — 28 
buildinga;  228  to  40,006  aq.  ft.;  ona  and 
two  atorjr,  wood,  brick,  bleck  or  masonry 
(rams,  praaanca  of  aabeatoa  in  aeveral 
atructurea. 

Property  Numbers:  199210063^199210094 
Type  Facility;  Recreation — 19  facilities  and  10 
parcels  of  land;  l.e.  swimming  pools,  gym, 
threatre,  riding  stables,  bowling,  library, 
golf  course,  arts  and  crafts  center, 
baseball,  soccer,  and  softball  fields, 
track  and  tennis  court;  preaence  of 
aabeatoa  in  aoma  atructuraa. 

Property  Number  196210096 
Type  Facility;  Dorma  and  dining  areas — 14 
buildings;  3,602  to  26,716  aq,  ft.;  brick  or 
maaonary  frame;  one,  two,  and  three 
story;  preaence  of  aabeatoa  in  some 
structures;  includes  dorma,  officers  chib,^ 
NCO  chib  and  dining  halt. 

Property  Number:  166210069 
Typa  Facility;  Educatlonal/training — 14 
buildings;  740  to  46,716  aq.  ft.;  wood  or 
masonry  frame;  one  and  two  atory; 
praaence  of  aabaatoa  in  a  few  structure; 
includes  dassrooma,  child  care  center, 
school,  education  office  and  field  training 
fadlity. 

Property  Number:  166210067 
Type  Paciltty;  Hoapilula— 3  related 

buildinga — medical  atoraga,  hoapilal  and 
bio  environment;  metal  or  masonry 
frame;  presence  of  aabeatoa  in  hoapttal. 
Property  Number:  190210066 
Type  Facility:  Bualnaaa  and  Commercial— 9 
buildings;  1,625  to  34,326  aq.  ft.;  masonry 
frame  and  poaaibie  aabeatoa  in  tha 
commiaaary;  ether  sirucluraa  tndude 
mini  mall,  photo  lab,  pcMl  office,  service 
station  and  base  package  alnre. 

Property  Number;  190210090 
Type  Fadlity;  Storage/Warehouaa — 38 
buildinga  includint  iglooa,  supply  and 
equipment  warehouaes,  reeo^  atornge, 
commiaaary  warehouse,  retail  exchaaga 
warehouae,  cold  atoraga  and  open 
storage  facIbtkM;  226  to  60,969  aq.  (t.;  ona 
story;  wood,  block,  metal,  brick  or 
concrete  conatruetton;  praaanca  of 
aaboaloa  in  aeveral  structures. 

Proper^  Nuatber.  166210060 
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Type  Facility:  Maintenance  shops — 20 

buildings;  228  to  34,176  sq.  ft.;  one  story; 
block,  metal  or  steel  construction; 
presence  of  asbestos  in  several 
structures. 

Property  Number.  199210091 
Type  Facility;  Airfield  related  faciliites — 36 
buildings  including  vehicle  fuel  station, 
petroleum  operations  building,  aircraft 
general  purpose,  control  center,  shop 
avionics,  air  freight  terminal,  etc.;  240  to 
79,537  sq.  ft.;  block,  metal,  wood, 
concrete  or  masonry  frame;  presence  of 
asbestos  in  some  structures. 

Property  Number  199210092 
Type  Facility:  Fire  facility — ^Building  500: 
13,658  sq.  ft.;  one  story  masonry  frame: 
presence  of  asbestos. 

Property  Number  199210093 
Type  Facility.  Chapel — Building  1801;  11,484 
sq.  ft.;  one  story  masonry  frame. 

Property  Number  199210094 
Type  Facility:  Land,  airfield,  runways — 25 
parcels;  10  to  398,099  square  yarads; 
concrete  or  asphalt. 

Unsuitable  Properties 
Property  Number  199210095 
Type  Facility:  Fuel  storage  containers — 14 
hazardous  storage  containers. 

New  Hampshire — Pease  Air  Force  Base 

Pease  Air  Force  Base  is  located  in 
Rockingham  County,  New  Hampshire,  03803. 
The  Base  consists  of  approximately  4,257 
acres,  numerous  Government-owned 
buildings  and  residential  buildings  that  have 
been  reviewed  by  HUD  for  suitability  for  use 
to  assist  the  homeless.  The  New  Hampshire 
Air  National  Guard  is  expected  to  continue 
operations  on  a  portion  of  the  Base.  All 
suitable/available  properties  listed  below  are 
vacant. 

Suitable  Buildings 

Property  Numbers:  180040321-189040323 
Type  Facility.  2  open  mess  and  1  dining  hall. 
Property  Number.  189040326 
Type  Facility:  1  bachelor  quarters  buildings. 
Property  Number.  189040327 
Type  Facility.  Hospital  heat  plant. 

Property  Number.  189040328 
Type  Facility  Hospital. 

Property  Number  189040329 
Type  Facility:  Trailer  (hospital  olTice  space). 
Property  Numbers:  189040330-189040322 
Type  Facility  3  training  facilities. 

Property  Numbers:  189040333-189040334 
Type  Facility:  2  child  care  facilities. 

Property  Number  189040335 
Type  Facility:  Fire  station. 

Property  Numbers:  189040059-189040148, 
189040304-189040319 
Type  Facility:  106  4-unit  residences. 

Property  Number.  189040352 
Type  Facility:  1  chapel. 

Property  Number.  169040383 
Type  Facility  Single  family  residence. 
Property  Number  189040384 
Type  Facility  Rod  and  gun  club. 

Property  Numbers:  189040387-189040394 


Type  Facility:  8  dormitories. 

Property  Numbers:  189040395-169040404 
Type  Facility:  10  residences  with  detached 
garage. 

Property  Numbers:  189040405-189040467 
Type  Facility:  63  2-unit  residences  with 
detached  garage. 

Property  Numbers:  189040468-189040471 
Type  Facility  4  6-unit  residences  with 
attached  garage. 

Property  Numbers:  189040472-189040561 
Type  Facility  90  detached  housing  storage 
sheds. 

Property  Number:  189040726 
Type  Facility:  1  communications  facility. 
Property  Numbers:  189040737-189040740, 
189040742 

Type  Facility:  5  recreational  facilities. 
Property  Numbers:  189040743-189040751 
Type  Facility:  9  small  concrete  munitions 
storage  buildings. 

Property  Numbers:  189040763-189040768, 
189040770-189040771 
Type  Facility:  9  administrative  facilities. 
Property  Numbers:  189040774-189040775. 
189040777-189040778, 189040787, 
189040790. 169040792-189040793, 
189040795-189040605 
Type  Facility:  19  miscellaneous  buildings 
used  for  office,  administrative, 
educational,  laboratory,  traffic  check, 
storage,  maintenance,  and  other 
purposes. 

Property  Number  189010535 
Type  Facility:  Temp,  lodging  facility.  Bldg.  94, 
Rockingham  Drive. 

Unsuitable  Properties 
Property  Number  189040360 
Type  Facility:  Golf  course 
Reason:  Wi^ln  airport  runway  clear  zone. 
Property  Number:  189010536 
Type  Facility:  Vehicle  fuel  station 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material. 

Property  Numbers:  189010537, 189010538 
Type  Facility:  Jet  fuel  pumphouses 
Reason:  Wi^in  2000  ft  of  flammable  or 
explosive  material. 

Property  Number  189010539 
Type  Facility:  Weapons  storage  area 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material. 

Property  Numbers:  189040354-189040359 
Type  Facility:  Bldgs.  399-401, 403, 405, 407 
Reason:  Within  airport  runway  clear  zone. 
Property  Numbers:  189040361, 189040369, 
169040373 

Type  Facility.  Industrial  facilities 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material. 

Property  Number:  189040717 
Type  Facility:  Utility  plant 
Reason:  Other. 

Property  Numbers:  189040772, 189040794 
Type  Facility:  Bus  shelters 
Reason:  Other. 

Property  Numbers:  169040806, 169040825- 
189040629 

Type  Facility:  Sewage  pump  stations 
Reason:  Other. 


Property  Numbers:  189040820, 189040822- 
189040824 

Type  Facility:  Pump  stations 
Reason:  Other. 

Property  Numbers:  189040830-189040851 
Type  Facility:  Power  stations 
Reason:  Other. 

South  Carolina — Myrtle  Beach  Air  Force 
Base 

Myrtle  Beach  Air  Force  Base  is  located  in 
Horry  County,  South  Carolina  29579-5000.  All 
the  properties  will  be  excess  to  the  needs  of 
the  Air  Force  on  or  about  March  31, 1993. 
Properties  shown  below  as  suitable/available 
will  be  available  at  that  time.  The  Air  Force 
has  advised  HUD  that  some  properties  may 
be  available  for  interim  lease  for  use  to  assist 
the  homeless  prior  to  that  date. 

The  base  covers  approximately  3,800  acres, 
190  Government-owned  buildings  and  448 
residential  buildings  with  800  units  of  housing 
that  have  been  reviewed  by  HUD  for 
suitability  for  use  to  assist  the  homeless.  The 
properties  that  HUD  has  determined  suitable 
and  which  are  available  include  various 
types  of  housing;  office  and  administrative 
buildings;  recreational,  maintenance,  and 
storage  facilities;  and  other  more  specialized 
structures. 

Suitable/Available  Properties 

Property  Number.  199210001 
Type  Facility:  Housing — 448  buildings  with  a 
total  of  800  dwelling  units;  two,  three, 
and  four  bedrooms  single  family 
dwellings  and  duplexes  with  attached 
carports. 

Property  Number:  199210002 
Type  Facility:  Dormitories/Quarters — 13 
buildings;  two  to  three  story  masonry 
and  block  structures. 

Property  Number  199210003 
Type  Facility:  Miscellaneous — 14  buildings; 
one  to  two  story  structures  including  a 
chapel,  theater,  recreation  center,  child 
care  centers,  retail  sales  stores  and 
dining  hall. 

Property  Number;  199210004 
Type  Facility:  Hospital — ^1  three  story  base 
hospital  and  6  one  story  medical  support 
buildings. 

Property  Number  199210005 
Type  Facility:  Office/ Administration — 53 
buildings;  one  to  two  story  modular, 
block,  wood  and  brick  structures. 
Property  Numbers:  199210006-199210008 
Type  Facility:  Recreation — 15  buildings  and 
land  including  bath  houses,  bowling 
center,  gymansium,  golf  course  buildings, 
three  soccer  fields,  six  tennis  courts, 
three  softball  fields,  four  youth  ball 
fields,  track,  campground,  golf  course 
and  driving  range. 

Property  Number:  199210009 
Type  Facility:  Utility  Type  Facilities— 45 
buildings:  one  story  structures  including 
warehouses,  shops  and  sheds. 

Property  Number:  199210010 

Type  Facility:  Security — 3  police  buildings; 


one  stoey  ■Msonry  (tnictares  incladiiig  a 
jail. 

Property  Namber  190210011 
TyjM  Facibty:  Storage— IS  buBdknga;  one 
story  metal,  concrete  and  masonry 
ammonition  storage  structares. 

Property  Numbers:  199210012-199210013 
Type  Facility:  Airfield  and  Related 

Properties — 25  support  buildings  and 
land  including  hangara,  maintenance 
shops,  Hre  station,  eight-story  control 
tower,  runways,  taxiways  and  aprons. 
Property  Numbers:  199210014-199210015 
Type  FaciKty:  Land — approximately  17  acres 
used  as  a  mobile  home  park  and  1678 
acres  of  forest. 

Unst^tabJe  Properties 
Property  Number.  199210016 
Type  Facility:  Small  Arms  Building 
Reason:  Extensive  Deterioration. 

Texas — Carswell  Air  Force  Baa* 

Carswell  Air  Force  Base  is  located  in 
Tarrant  County,  Texas,  76127.  All  the 
properties  will  be  excess  to  the  needs  of  the 
Air  Force  on  or  about  September  30^  1993. 
Properties  shown  below  as  suitable/ available 
will  be  available  at  that  time.  The  Air  Force 
has  advised  HUD  that  some  properties  may 
be  availaUe  for  interim  lease  for  use  to  assist 
the  homeless  prior  to  that  date. 

The  Base  consists  of  approximately  2,308 
acres,  214  Covemment-owned  buildings  and 
352  resideDtial  buildings  that  have  bew 
revie%vcd  by  HUD  for  suitability  for  use  to 
assist  the  homeless.  The  properties  that  HUD 
has  determined  suitable  and  which  are 
available  include  various  types  of  bousing; 
office  and  administrative  btdldingr, 
recreationaL  maintenance,  and  stroage 
facilities;  and  other  more  specialized 
structiues. 

Suitable/Available  Properties 
Property  Numbers:  199210108-199210122 
Type  Facility:  Housing — 352  military  family 
residmices;  1-  and  2-story  wood  frame, 
concrete  and  bridc/wood  buildings. 
Property  Number.  199210123 
Type  Facility:  Dormitories — 7  buildings;  3- 
^  and  4-story  concrete  block  dorms. 
Property  Number.  199210124 
Type  Facility:  Temporary  Living  Quarters — 6 
buildings;  1-  and  2-story  bride  and  frame 
lodging  facilities. 

Property  Number  199210125 
Type  Facility:  Administration  Facilities— 45 
buildings;  1-  to  4-story  concrete  block, 
brick,  metal  and  wood  structures 
including  education  centers,  child  care, 
dinics  and  admin,  bldgs. 

Property  Number  199210126 
Type  Facility:  Recreation  Facilities — 13 
buildings;  metaL  concrete  blodc,  brick 
and  w(^  structures  inducting  golf  dub 
eqaip.  bouses,  bathhouse,  gym,  bowling, 
youft  and  recreatioa  centers  and  NCO 
dubs. 

Prqptrty  Nambcr  199210127 
Type  Facility:  Recreatkm  Areas — 14  areas; 
approximately  172  acres  mchtdiag  golf 
course,  riding  stables,  play^oand  mul 
picnic  area,  camps  and  tennis  courts. 


Property  Numbers:  199210128-196210130 
Type  Facility:  Miscellaneous  Facilities — 80 
buildings;  1-story  metal,  concrete,  blodc 
wood,  and  brick  structures  including 
maintenance  and  storage  bldgs.,  shops, 
warehouses,  sheds  and  a  commissary. 
Property  Number  199210131 
Type  Facility;  Facility  1506 — 24,000  sq.  fL.  1- 
story  brick  dining  hall. 

Property  Number.  199210132 
Type  Fadhty:  FadtHy  3000 — 345,188  sq.  ft.,  5- 
story  concrete  hospitaL 
Property  Number  199210133 
Type  Fadhty:  Bank/Credit  Union — 2 

buildings;  a  1-story  concrete  bank  and  a 
2-story  brick  credit  anion. 

Property  Number  199210134 
Type  FaciKty:  Facility  1838 — 8790  sq.  ft.,  1- 
story  brick  chapel. 

Property  Number  199210135 
Type  Facility:  Facility  1845 — 9967  sq.  ft.,  1- 
story  brick  theater. 

Property  Number  199210138 
Type  Facility:  Fud  Stations — 2  buddings;  1- 
story  metal  and  brick/metal  vehicle  fuel 
and  exchange  service  atationa. 

Property  Number  198210137 
Type  Fadhty:  Hazardous  Storage  and 
Igloos — 40  buildings;  4  metal  and 
concrete  block  hazardous  storage  bldgs, 
and  38  concrete  igloo  storage  bldgs. 
Property  Number  199210138 
Type  Facility:  Airport  Related  Areas — ^26 
areas;  approximately  205  acres  including 
runways,  aprons,  taxiways  and  pads. 

Maine — Loring  Air  Fosc*  Base 

Suitoble /Available  Properties 

Buildings 

Bldgs.  1-18 

Family  Housing  Annex.  Loring  Ak  Force  Base 
U.S.  Route  #1 

Caswell,  ME,  Aroostook,  Zip:  04750- 
Federal  Register  Notice  Date:  01/31/92 
Property  Nmnbera  180010690-189010805 
Status:  Excess 

Comment:  1116  sq.  ft  each;  1  story  frame 
residence;  no  utihtiea;  asbestos  and  radon 
tests  pending;  fud  tanka  removed;  sewage 
line  needs  repair. 

Colorado — Lowry  Air  Force  Base 
Suitable/ A  vaiktble  Properties 
Land 

NTMU — Partial  Are* 

Lowry  Air  Force  Base 
Denver,  C(X  Denver.  Zip:  80230-5000 
Federal  Register  Notice  Elate;  01/31/92 
Property  Number  189010254 
Status:  Excess 

Location:  West  of  Aspen  Terr,  housing  area 
and  South  of  (AFAFC)  along  the  base 
boundary 

Comment:  Approximately  20  acres;  sloping 
parts  in  the  area. 

[FR  Doc.  92-12949  Filed  6-4-92;  8:45  ami 

BILUNO  cooe  42t0-2»-M 


DEPARTMENT  OF  THE  MTERIOR 

Buraau  of  Land  Managomont 

[CA-06a-<tt-7t22-09-45t4) 

Intent  to  Prepare  an  Environmental 
Impact  Statement  (E1S>  on  a  Proposed 
Gold  Mlningi/Proceseing  Operation 

agency;  Boreaa  of  Land  Management, 
Interior. 

action:  Notice  of  intent. 

SUMMARV:  Pursuant  to  section  102(2}(c) 
of  the  National  Environmental  Policy 
Act  (rf  1909;  the  Bureau  of  Land 
Management  (BLM)  will  be  directing  die 
preparatibn  of  an  OS  to  be  prepared  by 
a  diird  party  contractor  on  the  impacts 
of  a  propos^  gold  mining/ processing 
operation,  the  Oro  Cruz  Operation  of  the 
American  Girl  Pirt^ect  on  public  lands 
in  Imperial  County  in  southern 
California.  Comments  are  being 
requested  to  help  identify  significant 
issues  or  concerns  related  to  the 
proposed  action,  to  determine  the  scope 
of  die  issues  (indading  alternatives)  that 
need  to  be  analyzed,  and  to  eKminate 
from  detailed  study  those  issues  diat  are 
not  significant.  AH  comments 
recommending  diat  the  EIS  address 
specific  environmental  issues  should 
contain  supporting  documentation. 
DATES:  For  Scoping  Meetings  and 
Comments:  Public  scoping  meetings  will 
be  held  on  the  following  dates:  7  p.m., 
Tuesday,  June  30, 1992,  at  the  El  Centro 
Community  Center,  375  South  First 
Street  Q  Centro,  California  92243.  (619 
337-4555);  7  p.m.,  Wednesday.  July  1. 
1992.  at  the  Best  Western  Yuma  Inn 
Suites,  Palm  Canyon  Room,  1450  Casde 
Dome  Avenue,  Yuma  85365,  (602)  783- 
8341.  Written  comments  must  be  filed  no 
later  than  Fliday,  July  17, 1992. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Area  Manager.  Bureau 
of  Land  hCanagement  El  Centro 
Resource  Area,  333  South  Waterman 
Avenue,  El  Centro.  California  92243- 
2298,  ATTN:  Thomas  Zale. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  F.  Zale  (619)  352-5642. 
SUPPLEMENTANY  INFORMATION:  A  Ffan  of 
Operation  (POO)  has  been  submitted  to 
the  El  Centro  Area  (^fice  of  die  BLM 
describing  the  proposed  Oro  Cruz  gold 
mining/processing  operaHon.  The  POO 
was  submitted  in  accordance  with  43 
CFR  3809  by  the  American  Idining 

)oint  Venture  (AGMJV),  the  project 
proponent.  The  proposed  Oro  Cknz 
operation  involves  both  underground 
and  surface  mine  developmenL  and  is 
the  third  component  of  the  overaH 
American  Giri  Project,  which  includes 
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the  previously  approved  American  Girl 
Canyon  and  Padre  Madre  operations. 

The  proposed  Oro  Cruz  operation  is 
located  in  the  Cargo  Muchacho 
Mountains  on  unpatented  lode  and 
placer  mining  claims,  primarily  on  land 
administered  by  BLM  in  Township  15 
South,  Range  21  East  San  Bernardino 
Meridian,  Imperial  County,  California. 
The  project  is  about  15  miles  northwest 
of  Yuma,  Arizona  and  about  40  miles 
east-northeast  of  El  Centro,  California. 

The  American  Girl  Project  currently 
consists  of  two  components:  the  Padre 
Madre  operation  and  the  American  Girl 
Canyon  operation.  The  American  Girl 
Canyon  operation  is  currently  in  the 
fourth  year  of  a  planned  eleven  year 
operation.  Recent  exploration  activities 
have  led  to  the  acquisition  and 
exploration  of  the  Oro  Cruz  property, 
located  approximately  2.5  miles  north  of 
the  American  Girl  Canyon  facilities. 
Because  of  AGMJV’s  ability  to  develop 
the  Oro  Cruz  property  in  conjunction 
with  the  American  Girl  Canyon 
operation,  the  proposed  Oro  Cruz 
operation  would  consist  of  mining  and 
waste  rock  disposal  facilities,  a  heap 
leach  facility,  and  miscellaneous  roads 
and  buildings.  Ore  crushing  and  milling 
would  be  conducted  at  the  existing 
American  Girl  Canyon  facilities. 

The  proposed  Oro  Cruz  operation 
would  last  for  about  4.5  years.  Surface 
mining  would  occur  at  the  Oro  Cruz 
operation  for  two  years,  with  3  million 
tons  of  ore  and  9  million  tons  of  waste 
rock  being  produced.  The  imderground 
mining  would  result  in  500,000  tons  of 
ore  being  produced.  Higher  and  lower 
grade  ores  would  be  segregated  during 
the  mining  and  treated  separately  for 
processing.  Tailings  from  mill  processing 
would  be  managed  in  the  same  manner 
as  the  in  the  current  operation.  The 
lower  grade  ore  would  be  hauled  to  one 
or  more  of  three  optional  sites  for 
processing  by  heap  leaching. 

The  proposed  Oro  Cruz  operation 
would  result  in  207  acres  of  surface 
disturbance.  This  includes  a  50  acre 
area  for  a  haul  road  between  the 
American  Girl  Canyon  and  Oro  Cruz 
properties.  If  the  Oro  Cruz  operation 
were  approved  as  proposed,  the 
cumulative  area  of  direct  impact  from 
the  three  American  Girl  Project 
operations  would  be  825  acres. 

A  tentative  project  schedules  as 
follows: 

Begin  Public  Comment/Scoping  Period — ^June 

1992 

Hold  Public  Scoping  Meetings — )une/]uly 

1992 

File  Drat  EIS — ^December  1992 

Hold  Public  Meetings  on  Draft  EIS — January 

1993 

File  Final  EIS — ^June,  1993 


File  Record  of  Decision — July  1993 
Complete  Licensing  and  Permitting — 
September  1993 

Begin  Project  Construction — Fall  1993 
Begin  Project  Operation — Winter  1994 
Dated:  June  1. 1992. 

G.  Ben  Koski, 

Area  Manager. 

[FR  Doc.  92-13175  Filed  6-4-92;  8:45  am) 
BILUNG  CODE  4310-40-M 


[UT-040-02-4830-12] 

Cedar  City  District  Advisory  Councii; 
Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  meeting  of  the  Cedar 
City  District  Advisory  Council. 

summary:  Notice  is  hereby  given  in 
accordance  with  Public  Law  92-463  of  a 
meeting  of  the  Cedar  City  District 
Advisory  Council.  This  meeting  will 
consist  of  a  Held  trip  to  western  Beaver 
County  to  view  the  West  Desert  elk  and 
wild  horse  use  area,  associated 
livestock,  and  other  resource 
management  activities.  Other  agenda 
discussion  items  will  include  the 
Tenneco  Mine  expansion  plans  in 
western  Washington  County,  plus  an 
update  of  district  land  use  planning 
activities. 

DATES:  July  17, 1992,  The  field  trip  will 
begin  at  8:30  a.m.  at  the  Cedar  City 
District  Office,  176  East  D.L  Sargent 
Drive,  Cedar  City,  Utah. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  R.  Staker,  District  Manager, 
Cedar  City  District,  176  East  D.L. 

Sargent  Drive,  Cedar  City,  Utah  84720. 
Telephone:  801-586-2401. 
SUPPLEMENTARY  INFORMATION:  Advisory 
Council  Meetings  are  open  to  the  public. 
Interested  persons  may  make  oral 
statements  or  file  written  statements  for 
the  Council’s  consideration.  Anyone 
wishing  to  make  a  statement  notify  the 
District  Manager  or  the  Public  Affairs 
Officer  by  Tuesday,  July  14, 1992.  A  time 
limit  may  be  established  by  the  District 
Manager.  Persons  attending  the  field  trip 
should  bring  their  own  transportation 
and  lunch. 

Dated:  May  28. 1992. 

Gordon  R.  Staker, 

District  Manager. 

[FR  Doc.  92-13178  Filed  6-4-92;  8:45  am) 
BILLING  CODE  4310-OQ-M 


[CA-060-7122-10-6516*  CA-30093] 

Realty  Action;  Proposed  Exchange  of 
Public  Lands  in  Imperial  County,  CA 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  exchange 
public  land  in  order  to  achieve  more 
efficient  management  of  the  public  land 
through  consolidation  of  ownership  and 
the  acquisition  of  unique  natural 
resource  lands.  All  or  part  of  the 
following  described  federal  lands  are 
being  considered  for  disposal  via 
exchange  pursuant  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1716: 

San  Bernardino  Base  ft  Meridian,  Imperial 
County,  California 
T.  11  S.,  R.  15  E.: 

Sec.  24:  All; 

T.  11  S.,  R.  16  E.: 

Sec.  30:  lots  3-18,  EV2; 

Sec.  32:  All 
T 12  S  R 16  E  * 

Sec.  4:  lots,  3.4,5.6.SV2N14,  NV2NEy4SWV4, 
SEy4NEy4Swy4,  Ny2SEy4,  Ny2Swy4S 
Ey4.  SEy4Swy4SEy4,  SEy4SEy4: 

Sec.  10:  NEy4NEy4.  Sy2NEy4.  Ny2NWy4, 
NEy4Swy4.  Nwy4.  NV!8SEy4.Nwy4, 
SEy4SEy4Nwy4.  NEy4SEy4,  Ny2Nwy4S 
Ey4.  SEy4Nwy4SEy4.  NEy4SEy4SEy4: 

Sec.  14:  NEy4.  NEy4SEy4SEy4.  NEy4SEy4. 
Ny2Nwy4SEy4.  NyjSEy4Nwy4. 
SEy4SEy4Nwy4.  NEy4Nwy4.  Ny2Nwy4N 
wy4.  SEy4Nwy4Nwy4: 

Comprising  approximately  3,376.28  acres. 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis,  llie  proposed  exchange  is 
consistent  with  the  Bureau’s  land  use 
planning  objectives.  Lands  being 
proposed  for  exchange  will  be  conveyed 
by  the  United  States  subject  to  the 
following  reservations,  terms  and 
conditions: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States,  under  the  act  of  August 
30, 1890  (43  U.S.C.  945). 

2.  Those  rights  for  an  existing 
Railroad  Grant  within  Sec.  32,  T,  llS.,  R. 
16E.  and  Sec.  14,  T,  12S.,  R.  16E.  (SO  4/ 
14/1953,  SO  10/1/1953). 

3.  All  valid  existing  rights  of  record. 

In  accordance  with  the  regulations  of 

43  CFR  2201.1(b),  publication  of  this 
Notice  shall  segregate  the  afiected 
public  lands  from  appropriation  under 
the  public  land  laws,  including  the 
mining  laws,  except  exchange  pursuant 
to  section  206  of  the  Federal  Land  Policy 
and  Management  act  of  1976. 

The  segregation  of  the  above- 
described  land  shall  terminate  upon 
issuance  of  a  document  conveying  title 
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to  such  lands  or  upon  pobUcation  in  die 
Federal  Register  of  a  notice  oi 
termination  of  the  segregation;  or  the 
expiratmn  of  two  years  from  the  date  of 
publication,  whichever  occurs  first 

For  a  period  of  f(»ty-five  (45)  days 
from  the  date  of  publication  of  this 
notice  in  the  Fe^ral  Reg^er,  interested 
parties  may  submit  comments  to  the 
Area  Manager,  El  Centro  Resource  Area 
Office,  333  South  Waterman  Avenue,  E) 
Centro,  California  92243.  Objections  will 
be  reviewed  by  the  District  Manager 
who  may  sustain,  vacate,  or  modify  this 
reality  action,  fat  the  absence  of  any 
objections,  this  realty  action  will 
become  the  final  determination  of  die 
Department  of  the  Interior. 

Dated:  june  1, 1992. 

G.  Ben  Koski, 

Area  Manager, 

El  Centra  Resource  Area. 

[FR  Doc.  92-13176  Filed  6-4-«2;  8:45  am) 
BILUNG  CODE  4310-40-M 


NATIONAL  PARK  SERVICE 

National  Register  of  Historic  Places 
Notification  of  Pending  Nominatlona 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  May 
23, 1992.  Pursuant  to  §  60.13  of  3B  CFR 
part  60  written  comments  concerning  the 
significance  of  these  properties  und^ 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Parit 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  June  22, 1992. 

Carol  D.  Shull, 

Chief  of  Registration,  National  Register. 
COLORADO 
Arapahoe  County 
Curtis  School,  2349  E.  Orchard  Rd^ 
Greenwood  Village.  92000808 

Denver  County 

Grimm,  S.A.,  Block,  2031-2033  Curtis  St., 
Denver,  92000807 

Lasimer  County 

Robertson,  T.H.,  House,  420  W.  Mountain 
Ave..  Fort  Collins,  92000811 

Moffat  County 

State  Armory,  590  Yampa  Ave.,  Craig, 
92000610 

OteroCbuiily 

North  La  Junta  School,  ]ct.  of  CO  109  and  CO 
194,  La  Junta,  92000809 


GEORGIA 
Jackson  Gounty 

Shields — Etheridge  Farm,  Jet.  oFGA  319  and 
Co.  Rd.  125,  approximately  5  mi.  SW  of 
Jefferson,  Jackson  vicinity,  92000814 

MASSACHUSETTS 
Bristol  County 

Wesport  Point  Historic  District,  Roughly, 

Main  St.  from  Charles  St.  to  W.  Bran^ 
Westport  R.,  including  Cape  Bial  and 
Valentine  Lns.,  Westport,  92000615 

NEBRASKA 
Fillmore  County 

Strang  School  District  No.  36.  Main  St., 

Strang.  92000805 

NEW  JERSEY 
Hunterdon  County 

Potterstown  Rural  Historic  District,  Along 
Potterstown  and  Hall’s  hfiU  Rdt.  and  1-78, 
Readington  and  Clinton  Townships, 
Potterstown,  92000806 

VERMONT 
Windsor  County 

Morris,  Gen.  Lewis  R,  House  (Agricultinal 
Resources  of  Vermont  hiPS),  466  Old 
Connecticut  River  Rd.,  Springfield, 

92000813 

WISCONSIN 
Barron  County 

Cumberland  Public  Library  (Public  Library 
Development  in  Wisconsin  MPS).  1305 
Second  Ave.,  Cumberland,  92000804 

Chippewa  County 

Z.C3.J.  HalL  W1 27, 7  mi.  N  of  Cadott,  Arthur, 
92000812 

[FR  Doc.  92-13014  Filed  6-4-92;  8:45  am] 
BILUNG  CODE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

[InvBBtigatton  No.  73t-TA-57i 
(Preiiininary)] 

Professional  Electric  Cutting  and 
Sanding/Grinding  Tools  From  Japan 

agency:  United  States  International 
Trade  Commission. 

ACnoNc  Institution  and  scheduling  of  a 
prelimmary  antidumping  investigation. 

SUfNMAirr;  The  Conunnisison  hereby 
gives  notice  of  the  institution  of 
preliminary  antidumping  investigation 
Not  731-TA-671  (Prelmnnary)  under 
section  733faJ  of  the  Tariff  Act  of  1930 
(19  U.SjC.  1673b(a))  to  determine 
whether  there  is  a  reasonable  indicatkm 
that  an  industry  hi  die  United  States  is 
materiaBy  mjmsd,  or  is  threatened  widi 
material  injury,  or  the  eatablishement  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 


I 


24059 


imports  fion  Japan  of  certain  toeds  of  a 
type  snitabls  for  industrial  or 
professional  use,^  that  are  aUedged  to  ' 
be  sold  in  the  United  States  at  less  than 
fair  value.  The  Commission  must 
complete  a  preliimnary  anddumptng 
investigatkin  in  45  days,  or  in  diis  case 
by  July  13, 1992. 

For  further  information  concerning  the 
conduct  of  this  investigation  and  rules  of 
general  application,  consult  the 
Commission’s  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 

(19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECnVK  DATE:  May  29. 19^. 

FOR  FURTHER  MFORMATION  CONTACT; 
Larry  Reavis  (202-205-3185),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW.; 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain  information 
on  this  matter  by  contacting  the 
Commission’s  TDD  terminal  on  202-205- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202r-205-2000. 
SUPPtEMENTARV  INFORMATION: 
Badeg^ound 

This  investigation  is  being  instituted 
in  respfHise  to  a  petition  filed  on  May  29, 
1992;  by  the  Black  &  Decker  Corp., 
Towson,  MD. 

Partic4iation  in  die  Investigation  and 
Public  Service  List 

PerscHiB  foth«  than  petititoners) 
wishing  to  participate  in  the 
investigatkHi  as  parties  must  file  an 
entry  oi  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  §  201.11  and  207.10  of  the 
Commission’s  rules,  not  later  than  seven 
(7)  days  after  publication  oi  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives. 


*  For  purpoaM  ef  tbia  iaveatigatiin.  aucb  loola 
include  the  following  typea,  provided  for  in  the 
indicated  anbheadinga  of  the  Harmonized  Tariff 
Schcdwl*  of  the  United  Stalea  (KTSh  New  aawing  of 
cutting-off  macUnea,  valued  under  Sa02S  each,  of 
HTS  aubheadiiigM6].50i00;  woodworking  roackiaca 
(except  sawmill  machines,  radial  arm  aaws,  and 
table  sawsf  valued  under  $3,025  each,  of  HTS 
subheading  84B5.91.00;  elcctromeckanica)  aawa 
(except  chain  saws)  for  working  in  the  hand  with 
aelf-containad  electric  motor,  of  HTS  subheading 
BS08.20il0;  and  etectramechanical  grinders, 
polishers,  sandere,  reutera.  planera.  and  other 
elecUonwclianicat  tooie  fcxtxpt  iciewdrivettk.  nut- 
runners,  impact  wrenebee,  graae  and  weed 
triounera/edgiers.  eiectopneumatic  rotary  and 
percussion  hammers,  and  electric  scissors)  for 
working  in  the  hand  wrA  self /contained  eiecirie 
motor,  of  HTS  subheading  8506.80.00. 
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who  are  parties  to  this  investigation 
upon  the  e^^iration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission’s  rules,  the  Secretary  will 
make  BPI  gathered  in  this  preliminary 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  this  investigation  for 
9:30  a.m.  on  June  19. 1992,  at  the  U.S. 
International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Larry  Reavis 
(202-205-3185)  not  later  than  June  18. 
1992,  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
antidumping  duties  in  this  investigation 
and  parties  in  opposition  to  the 
imposition  of  such  duties  will  each  be 
collectively  allocated  one  hour  within 
which  to  make  an  oral  presentation  at 
the  conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  Submissions 

As  provided  in  §§  201.8  and  207.15  of 
the  Commission’s  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
June  24, 1992,  a  written  brief  containing 
information  and  arguments  pertinent  to 
the  subject  matter  of  the  investigation. 
Parties  may  file  written  testimony  in 
connection  with  their  presentation  at  the 
conference  no  later  than  three  (3)  days 
before  the  conference.  If  briefs  or 
written  testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
§  §  201.6,  207.3.  and  207.7  of  the 
Commission’s  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 


certificate  of  service  must  be  timely 
Bled.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  VII.  This  notice  is  published 
pursuant  to  S  207.12  of  the  Commission’s 
rules. 

Issued:  June  2, 1992. 

By  order  of  the  Commission. 

Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  92-13231  Filed  6-4-92;  8:45  am] 

BtUJNO  CODE  7020-02-M 

(Investigations  Nos.  731-TA-548, 550,  and 
551  (Preliminary)] 

Sulfur  Dyes  from  China,  India,  and  the 
United  Kingdom 

Determinations 

On  the  basis  of  the  record  '■  developed 
in  the  subject  investigations,  the 
Commission  determines,^  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)).  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  imports  from  China,  India,  and 
the  United  Kingdom  of  sulfur  dyes,^ 
provided  for  subheadings  3204.15.10, 
3204.15.20,  3204.15.30,  3204.15.35, 

3204.15.40,  3204.15.50,  3204.19.30, 

3204.19.40,  and  3204.19.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  April  10, 1992,  a  petition  was  filed 
with  the  Commission  and  the 
Department  of  Commerce  by  Sandoz 
Chemicals  Corporation,  Charlotte,  NC, 
alleging  that  an  industry  in  the  United 

'  The  record  is  deHned  in  S  207.2(f)  of  the 
Commission's  rules  of  practice  and  procedure  (19 
CFR  207.2(0). 

*  Vice  Chairman  Brunsdale  determined  that  two 
like  products  exist  and  voted  in  the  negative  on 
sulfur  dyes  in  the  pre-reduced.  liquid  "ready-to-dye" 
form  and  in  the  affirmative  on  all  other  sulfur  dyes. 

’  Sulfur  dyes  are  synthetic  organic  coloring  matter 
containing  sulfur.  Sulfur  dyes  are  obtained  by  high- 
temperature  sulfurization  of  organic  material 
containing  hydroxy,  nitro  or  amino  groups,  or  by 
reaction  of  sulfur  and/or  alkaline  sulfide  with 
aromatic  hydrocarbons.  For  the  purposes  of  these 
investigations,  sulfur  dyes  include,  but  are  not 
limited  to.  sulfur  vat  dyes  with  the  following  color 
index  numbers:  Vat  Blue  42.  43,  44.  45.  46,  47,  49.  and 
50  and  Reduced  Vat  Blue  42  and  43.  Sulfur  vat  dyes 
also  have  the  properties  described  above.  All  forms 
of  sulfur  are  covered,  including  the  reduced  (leuco) 
or  oxidized  state,  presscake.  paste,  powder, 
concentrate,  or  so-called  "pre-reduced.  liquid  ready- 
to-dye"  forms. 


States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  LTFV  imports  of  sulfur  dyes 
from  China,  India,  and  the  United 
Kingdom.*  Accordingly,  effective  April 
10, 1992,  the  Commission  instituted 
antidumping  investigations  Nos.  731- 
TA-548,  550  and  551  (Preliminary). 

Notice  of  the  institution  of  the 
Commission’s  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  OfBce 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  April  17, 1992  (57'FR 
13756).  The  conference  was  held  in 
Washington,  DC,  on  May  1, 1992,  and  all 
persons  who  requested  the  opportunity 
were  permitted  to  appear  in  person  or 
by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  May  26, 
1992.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  251^ 
(May  1992),  entitled  "Sulfur  dyes  from 
China:  Determinations  of  the 
Commission  in  Investigations  Nos.  731- 
TA-548,  550,  and  551  (Preliminary) 
Under  the  Tariff  Act  of  1930,  Together 
With  the  Information  Obtained  in  the 
Investigation." 

By  Order  of  the  Commission. 

Issued:  June  1, 1992. 

Kenneth  R.  Mason, 

Secretary. 

(FR  Doc.  92-13184  Filed  6-4-92;  8:45  am] 
BILUNG  CODE  7020-02-M 


INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperative;  Interstate 
Transportation  for  Certain 
Nonmembers 

June  2, 1992. 

The  following  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmember,  non-exempt,  interstate 
transportation  must  Ble  the  Notice,  Form 
BOP  102,  with  the  Commission  within  30 

*  The  petition  also  alleged  material  injury  or 
threat  of  material  injury  with  respect  to  imports  of 
sulfur  dyes  sold  at  LTFV  from  Hong  Kong. 
Commerce,  however,  did  not  initiate  an 
antidumping  duty  investigation  concerning  imports 
from  Hong  Kong,  and  the  Commission  accordingly 
amended  its  institution  notice  to  discontinue  its 
investigation  on  sulfur  dyes  from  Hong  Kong  (inv. 
No.  731-TA-549|. 
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days  of  its  annual  meeting  each  year. 

Any  subsequent  change  concerning 
offices,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  Notice  within  30 
days  of  such  change. 

Tbe  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2),  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4),  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission’s  Office  of 
Compliance  and  Consumer  Assistance, 
Washington,  DC  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Secretary,  Interstate 
Commerce  Commission,  Washington, 

DC 

(1)  Flav-O-Rich,  Inc. 

(2)  10140  Linn  Station  Road,  Louisville, 

KY  40223 

(3)  Motor  Transportation  Records 

Located: 

Atlanta,  2121  Faulkner  Rd.,  Atlanta, 
GA  30324 

Wilkesboro,  103  N.  Cherry  Street, 
Wilkesboro,  NC  28697 
Florida  Group,  4711  34th  Street,  North, 
St.  Petersburg,  FL  33733 
Monroe,  1801  Louisville  Ave.,  Monroe, 
LA  71203 

Bristol,  2537  Catherine  St.,  Bristol,  VA 
24201 

Florence,  1100  S.  Church  St.,  Florence, 
SC  29504 

London,  1-75  &  KY  80,  London,  KY 
40741 

Montgomery,  950  W.  South  Blvd., 
Montgomery,  AL  36196 
Greensboro,  3939  W.  Market  St., 
Greensboro,  NC  27402 
Sylacauga,  423  N.  Norton  Ave., 
Sylacauga,  AL  35150 

(4)  Beverly  L.  Williams,  10140  Linn 

Station  Road,  Louisville,  KY  40223 
Sidney  L.  Strickland,  fr.. 

Secretory. 

[FR  Doc.  92-13220  Filed  6-4-92;  8:45  am) 
eiLUNG  cooe  toss-oi-m 


JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Advisory  Committee  on  Actuarial 
Examinations;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Examinations  will  meet  in  the 
Conference  Room  of  the  Office  of 
Director  of  Practice,  suite  600,  801 
Pennsylvania  Avenue,  NW,  Washington, 
DC  on  Tuesday,  June  30,  and 
Wednesday,  July  1, 1992,  from  8:30  a.m. 
to  5  p.m. 

The  purpose  of  the  meeting  is  to 


discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  future 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  title  29  U.S.  Code,  section 
1242(a)(1)(B)  and  to  review  the  May  1992 
Joint  Board  examinations  in  order  to 
make  recommendations  relative  thereto, 
including  the  minimum  acceptable  pass 
score.  The  examination  program, 
including  the  syllabus  topics  for  the 
November  1992  pension  actuarial 
examination  and  the  May  1993  basic 
actuarial  examinations  will  be 
discussed.  In  addition,  the  number  of 
questions  on  the  Joint  Board 
examinations  will  be  addressed. 

A  determination  has  been  made  as 
required  by  section  10(d)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463) 
that  the  portions  of  the  meetings  dealing 
with  the  discussion  of  questions  which 
may  appear  on  the  Joint  Board's 
examinations  and  review  of  the  May 
1992  Joint  Board  examinations  fall 
within  the  exceptions  to  the  open 
meeting  requirement  set  forth  in  title  5 
U.S.  Code,  section  552(c)(9)(B),  and  that 
the  public  interest  requires  that  such 
portions  be  closed  to  public 
participation. 

The  portion  of  the  meeting  dealing 
with  the  discussion  of  the  other  topics 
will  commence  at  1:30  p.m.  on  June  30 
and  will  continue  for  as  long  as 
necessary  to  complete  the  discussion, 
but  not  beyond  3  p.m.  This  portion  of  the 
meeting  will  be  opened  to  the  public  as 
space  is  available.  Time  permitting,  after 
discussion  of  the  program,  interested 
persons  may  make  statements  germane 
to  this  subject.  Persons  wishing  to  make 
oral  statements  are  requested  to  notify 
the  Committee  Management  Officer  in 
writing  prior  to  the  meeting  in  order  to 
aid  in  scheduling  the  time  available,  and 
should  submit  the  written  text,  or,  at  a 
minimum,  an  outline  of  comments  they 
propose  to  make  orally.  Such  comments 
will  be  limited  to  ten  minutes  in  length. 
Any  interested  person  also  may  Hie  a 
written  statement  for  consideration  by 
the  Joint  Board  and  Committee  by 
sending  it  to  the  Committee 
Management  Officer.  Notihcations  and 
statements  should  be  mailed  no  later 
than  June  15, 1992  to  Mr.  Leslie  S. 
Shapiro,  Joint  Board  for  the  Enrollment 
of  Actuaries,  c/o  U.S.  Department  of  the 
Treasury,  Washington,  DC  20220. 

Dated:  June  2, 1992. 

Leslie  S.  Shapiro, 

Advisory  Committee  Monogement  Officer, 
Joint  Board  for  the  Enrollment  of  Actuaries. 
(FR  Doc.  92-13197  Filed  6-4-92;  8:45  am) 
BILUNG  CODE  MIO-SS-M 


DEPARTMENT  OF  LABOR 

Emptoyment  Standards  Administration 
Wags  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  from  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modiHcations  and 
supersedeas  decisions  thereto, 
contained  no  expiration  dates  and  are 
effective  from  their  date  of  notice  in  the 
Federal  Register,  or  on  the  date  written 
notice  is  received  by  the  agency. 
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whichever  is  earlier.  These  decisions  are 
to  be  used  in  accordance  with  the 
provisions  of  29  CFR  parts  1  and  5. 
Accordingly,  the  applicable  decision, 
together  with  any  modifications  issued, 
must  be  made  a  part  of  every  contract 
for  performance  of  the  described  wodc 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR  part  5. 
The  wage  rates  and  fringe  benefits, 
notice  of  which  is  published  herein,  and 
which  are  contained  in  the  Government 
Printing  Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benebt  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  obtained  by 
writing  to  the  U.SDepartment  of  Labor, 
Employment  Standard  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW.,  room  S-3014,  Washington, 
DC  202ia 

Modibcations  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Obice 
document  entitled  “General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts”  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  / 

Florida:  FL91-15  (Feb.  22.  p.135.  p.138. 

1991). 

New  Jersey;  NJ91-3  (Feb.  22.  p.  721,  pp. 

1991).  72&-727, 

Volume  ll 
None.  Volume  til 

Colorado:  C091-5  (Feb.  22.  p.AIL 

1991). 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 


Wage  Determinations  Issued  Under  the 
Davis-Bacon  And  Related  Acts”.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington,  DC  20402,  (202)  783- 
3238. 

When  ordering  subscriptionfs),  be 
sure  to  specify  the  State(s)  of  interest, 
since  su^criptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
Janaury  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Wasliington,  DC  this  29th  day  of 
May  1992. 

Alan  L  Moss 

Director,  Division  of  Wage  Determinations. 
(FR  Doc.  92-12963  Filed  6-4-92:  8:45  am) 
BILUNQ  CODE  4510-27-M 


Mine  Safety  and  Health  Administration 
Petitions  for  Modification 

The  following  parties  have  ffled 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

1.  The  Helen  Mining  Company 
(Docket  No.  M-02-47-C| 

The  Helen  Mining  Company,  R.D.  #2, 
Box  2110,  Homer  City,  PA  16748-9558 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.305  (weekly 
examinations  for  hazardous  conditions) 
to  its  Homer  City  Mine  (I.D.  No.  36- 
000926)  located  in  Indiana  County, 
Peimsylvania.  Due  to  an  impassable  roof 
fall  in  the  LW9  No.  1  entry  of  the 
longwalls  main  return,  the  petitioner 
proposes  to  conduct  an  evaluation  to 
insure  that  an  adequate  quantity  of  air  is 
passing  over  the  fail.  The  petitioner 
states  that  the  inby  and  outby  ends  of 
the  roof  fall  would  be  supported  in 
accordance  with  the  approved  roof 
control  plan  at  the  mine,  and  a  certified 
person  would  travel  the  return  air 
coarse  to  examine  the  outby  end  of  the 
fall  and  the  tailgate  side  of  the  longwall 
face  to  determine  the  air  flow  into  the 
return  entry,  and  to  test  for  methane. 


2.  Mountain  Coal  Company 
(Docket  No.  M-92-59-C1 

Mountain  Coal  Company,  P.O.  Box 
591,  Somerset,  Colorado  81434  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75.1105  (housing  of  underground 
transformer  stations,  battery-charging 
stations,  substations,  compressor 
stations,  shops,  and  permanent  pumps) 
to  its  West  Elk  Mine  (I.D.  No.  05-03672) 
located  in  Gunnison  County,  Colorado. 
The  petitioner  proposes  to  install  dry 
type  transformers,  rectifiers,  or 
permanent  pumps  in  the  belt  or  intake 
entry  without  coursing  the  equipment 
ventilation  directly  into  the  return.  The 
petitioner  states  that  the  equipment 
would  be  housed  in  a  monitored 
fireproof  structure  and  would  provide 
the  same  measure  of  protection  to 
miners  as  the  proposed  standard. 

3.  Mystic  Energy  Corporation 
(Docket  No.  M-92-60-C1 

Mustic  Energy  Corporation,  107 
George  Street,  Beckley,  West  Virginia 
25801  has  filed  a  petition  to  modify  the 
application  of  30  GFR  75.305  (weekly 
examinations  for  hazardous  conditions) 
to  its  Hazy  Creek  Mine  (I.D.  No.  46- 
07802)  located  in  Raleigh  County,  West 
Virginia.  The  Petitioner  states  that  due 
to  unstable  conditions  inby  and  outby  a 
roof  fall,  any  clean-up  efforts  would  be 
both  dangerous  and  impractical  The 
petitioner  proposes  to  maintain  a  36  inch 
ventilation  pipe  to  surround  the  fall  area 
for  a  length  of  about  350  feet,  and 
maintain  a  sufficient  amount  of  air  in 
the  return  and  the  pipe  to  ventilate  the 
working  sections. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
6, 1992.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated:  May  29, 1992. 

Patricia  W.  Stivey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

(FR  Doc.  92-13216  Filed  6-4-92;  8:45  amj 
BILUNQ  CODE  4SKI-49-M 
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NUCLEAR  REGULATORY 
COMMISSION 

Tennessee  Valley  Authority,  Browns 
Ferry  Nuclear  PlanL  Unit  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

[Docket  No.  50-260] 

The  U.S.  Nuclear  Regulatory 
Conunission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  section 
III.D.2(a)  and  III.D.3  of  appendix  J  to  10 
CFR  part  50  to  the  Tennessee  Valley 
Authority  (the  licensee)  for  the  Browns 
Ferry  Nuclear  Plant.  Unit  2.  The  unit  is 
located  at  the  licensee’s  site  in 
Limestone  County,  Alabama.  The 
exemption  was  requested  by  the 
licensee  in  its  letter  dated  December  20, 
1991. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  exemption  would  allow 
the  licensee  deviation  from  the 
provisions  of  sections  111.0.2(8)  and 
III.D.3  of  appendix  ]  to  10  CF^  part  50 
that  require  Type  B  and  Type  C 
component  leak  rate  testing  during 
refueling  outages  on  an  interval  not  to 
exceed  two  years.  In  its  letter  of 
December  20, 1991,  the  licensee 
requested  an  extension  of  the  allowable 
test  interval  for  87  components  to  permit 
realignment  of  the  test  program  with  the 
Brown  Ferry  Nuclear  Plant.  Unit  2 
refueling  outage  schedule.  'The  letter 
stated  this  outage  will  begin  no  later 
than  January  29, 1993.  The  required 
extension  is  no  more  than  177  days  for 
any  single  component. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  required  to 
permit  the  licensee  to  avoid  an 
otherwise  unnecessary  and  lengthy 
plant  outage.  The  required  testing  is 
ordinarily  performed  during  refueling 
outages. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  will  not 
increase  potential  radiological 
environmental  ejects  due  to 
containment  leakage  beyond  those 
already  permitted  by  the  regulations. 
Testing  of  Type  B  and  Type  C 
components  under  appendix  J  to  10  CFR 
part  50  is  intended  to  demonstrate  that 
containment  leakage  from  these 
components  is  within  deHned 
acceptable  limits.  These  limits  provide 
information  used  to  calculate  the 
maximum  radiological  consequences  of 
a  design-basis  accident.  Appendix  J 


limits  the  combined  leak  rate  for  all 
penetrations  and  valves  subject  to  Type 
B  and  C  tests  to  less  than  0.6  times  the 
maximum  allowable  containment 
leakage  rate  with  the  containment 
pressurized  to  its  design  limit 
(commonly  termed  "0.6  La”).  The 
licensee  states  in  its  December  20. 1991 
letter  that  the  most  recent  testing  of  the 
Type  B  and  C  components  yielded 
leakage  of  less  than  17%  of  the 
Appendix  J  limit.  When  the  projected 
component  degradation  is  added, 
leakage  at  the  end  of  the  proposed 
extended  interval  is  expected  to  be  well 
within  acceptable  limits.  Therefore,  the 
Commission  concludes  there  would  be 
no  adverse  radiological  environmental 
impact  as  a  consequence  of  the 
proposed  exemption  beyond  that 
already  permitted  by  the  regulations. 

With  regard  to  potential  non- 
radiological  environmental  impact,  the 
proposed  exemption  involves  systems 
located  within  the  restricted  areas  as 
defined  in  10  CFR  part  20.  The 
exemption  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
the  Commission  concludes  that  there  is 
no  significant  non-radiological 
environmental  impact  associated  with 
the  proposed  exemption. 

Since  it  does  not  involve  adverse 
radiological  or  other  environmental 
impacts,  the  Commission  concludes  the 
proposed  exemption  does  not 
significantly  change  the  conclusions  of 
the  licensee's  "Final  Environmental 
Statement,  Browns  Ferry  Nuclear  Plant 
Units  1,  2,  and  3”,  dated  September  1, 
1992. 

Alternative  to  the  Proposed  Action 

Because  the  staff  has  concluded  that 
there  is  no  signiHcant  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternative  to  the 
exemption  will  have  either  no 
signiHcantly  different  environmental 
impact,  or  grater  environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
denial  would  require  an  additional  plant 
outage  to  perform  testing.  Such  an 
outage  would  result  in  additional 
occupational  radiation  dose  to  plant 
workers  without  a  compensatory 
increases  in  public  health  and  safety. 
Therefore,  this  alternative  is  not 
desirable. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  “Final 
Environmental  Statement.  Brown  Ferry 
Nuclear  Plant  Units,  1, 2.  and  3”,  dated 
September  1. 1972. 
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Agencies  and  Persons  Contacted 

The  NRC  staff  has  reviewed  the 
licensee’s  request  dated  December  20, 
1991,  that  supports  the  proposed 
exemption.  'The  NRC  staff  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  foregoing  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
signiffcant  effect  on  the  quality  of  the 
human  environment. 

For  details  with  respect  to  this  action, 
see  the  licensee’s  request  for  the 
exemption  dated  December  20, 1991, 
which  is  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  Gelman  Building,  2120  L  Street. 
NW.,  Washington  DC,  and  at  the  Athens 
Public  Library,  South  Street,  Athens, 
Alabama  35611. 

Dated  at  Rockville,  Maryland  this  28th  day 
of  May  1992. 

For  The  Nuclear  Regulatory  Commission. 
Frederick ).  Hebden, 

Director,  Project  Directorate  11-4  Division  of 
Reactor  Projects — I /II,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  92-13222  Filed  6-4-92;  8:45  am] 
BILUNQ  CODE  75S0-01-U 


Workshop  on  Current  Licensing  Basis 

agency:  Nuclear  Regulatory 
Commission. 

action:  Notice  of  public  workshop. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  holding  a  public 
workshop  to  discuss  the  Current 
Licensing  Basis  (CLB)  and  how  it  is 
maintained,  utilized,  and  changed  over 
the  life  of  the  license. 

DATES:  'The  workshop  will  be  held  on 
June  23-24, 1992,  from  8  a.m.  to  4  p.m. 
ADDRESSES:  The  workshop  will  be  held 
at  the  Holiday  Inn,  Crowne  Plaza, 
Rockville,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT. 
David  Wigginton  at  301-504-1301. 
SUPPLEMENTARY  INFORMATION:  The 
workshop  will  include  presentations  on 
Generic  Letter  92-03,  the  results  of  the 
14  plant  audits,  and  advanced  reactor 
applications  and  license  renewal,  and 
panel  discussions  on  the  following: 
components  of  the  CLB,  the  signiffcance 
and  use  of  the  CLB,  the  significance  and 
use  of  the  updated  safety  analysis  report 
(USAR),  the  significance  and  use  of  the 
design  basis  reconstitution  efforts, 
managing  changes  to  the  CLB,  managing 
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licensee  conunitments,  and  electronic 
storing  and  retrieving  (compiling)  the 
CLB. 

Dated  at  Rockville.  Maryland,  this  Ist  day 
of  June  1992. 

)ohn  T.  Larkins, 

Director,  Project  Directorate  IV-l,  Division  of 
Reactor  Projects  IH/IV/V,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  92-13223  Filed  6-4-92;  8:45  am] 
BILLING  CODE  7590-01-M 


[Docket  No.  50-423] 

Northeast  Nuclear  Energy  Co. 

(Millstone  Nuclear  Power  Station,  Unit 
Na  3);  Order  Approving  Transfer  of 
License 

I. 

The  Public  Service  Company  of  New 
Hampshire  (PSNH)  is  the  holder  of  a 
2.8475  percent  ownership  share  of 
Millstone  Nuclear  Power  Station.  Unit 
No.  3.  PSNH’s  interest  in  Millstone  Unit 
No.  3  is  governed  by  License  No.  NPF- 
49,  issued  by  the  U.S.  Nuclear 
Regulatory  Commission  (the  NRC) 
pursuant  to  10  CFR  part  50  on  January 
31, 1986.  in  Docket  No.  50-423.  Under 
this  license,  only  Northeast  Nuclear 
Energy  Company  (NNECO),  acting  as 
agent  and  representative  of  14  utilities 
listed  in  the  license,  has  the  authority  to 
operate  Millstone  Unit  No.  3.  Millstone 
Unit  No.  3  is  located  in  New  London 
County,  Connecticut. 

II. 

NNECO  requested  an  amendment  to 
NPF-49  by  letter  dated  March  21, 1991, 
as  supplemented  June  11, 1991,  in  which 
NNECO  requested  that  License  No. 
NPF-49  be  changed  to  reflect  the 
transfer  of  control  of  PSNITs  2.8475 
percent  ownership  in  Millstone  Unit  No. 
3  through  the  merger  of  PSNH  with  a 
wholly  owned  subsidiary  of  Northeast 
Utilities  (NU),  with  PSNH  emerging  as 
the  surviving  entity  from  the  merger  as  a 
wholly  owned  subisidary  of  NU.  The 
amendment  would  be  effective  on  the 
date  that  PSNH  merges  with  and  into  a 
wholly  owned  subsidiary  of  NU. 

NNECO  has  advised  the  NRC  staff  that 
the  merger  is  expected  to  be  completed 
by  May  1992. 

The  transfer  of  any  right  under 
License  No.  IPF-49  is  subject  to  the 
NRCs  approval  pursuant  to  10  CFR 
50.80(a).  Based  on  NNECO's  operation 
of  MUlstone  Unit  No.  3  to  date  and  the 
small  ownership  interest  affected  by  the 
transfer,  the  staff  has  determined  that 
the  proposed  transferee  (NNECO) 
remains  qualified  to  be  a  holder  of 
License  No.  NPF-49  and  that  the  license 
transfer  is  otherwise  consistent  with 


applicable  provisions  of  law, 
regulations,  and  orders  issued  by  the 
Commission. 

III. 

Accordingly,  pursuant  to  sections 
161b  and  161i  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  42  U.S.C.  2201,  and 
10  CFR  50.89,  It  is  Hereby  Ordered  that 
transfer  of  control  of  PSNH’s  2.8475 
percent  ownership  in  Millstone  Unit  No. 
3  through  the  merger  of  PSNH  with  a 
wholly  otvned  subsidiary  of  NU.  with 
PSHN  emerging  as  the  surviving  entity 
hx>m  the  merger  as  a  wholly  owned 
subsidiary  of  NU,  is  approved,  subject  to 
the  following:  (1)  'The  amendment 
describing  PSNH  as  a  wholly  owned 
subsidiary  of  NU  in  License  No.  NPF-49 
will  become  effective  as  of  the  date  the 
merger  is  completed;  (2)  should  the 
merger  not  be  completed  by  November 
30, 1992,  this  Order  will  be  null  and  void; 
and  (3)  on  application  and  for  good 
cause  shown,  this  Order  may  be 
extended  for  a  short  period  beyond 
November  30, 1992. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  May.  1992. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  E.  Muriey, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  92-13224  Filed  6-4-92;  8:45  am) 
8ILUNG  CODE  75«>-01-M 


[Docket  Na  50-443  (License  No.  NPF-86)] 

Public  Service  Co.  of  New  Hampshire; 
Northeast  Utilities;  North  Atlantic 
Energy  Service  Co.;  North  Atlantic 
Energy  Co.;  (Seabrook  Station  Unit  1); 
Order  Approving  Transfers  and  Notice 
of  Issuance  of  License  Amendments 

I. 

On  March  15, 1990,  pursuant  to  10  CFR 
part  50,  License  No.  NPF-86  was  issued, 
under  which  The  Public  Service  Co.  of 
New  Hampshire  (PSNH)  is  authorized  to 
operate  and  hold  a  35.6  percent 
ownership  share  in  Seabrook  Station. 
Unit  1  (Seabrook).  which  is  located  in 
Rockingham  County,  New  Hampshire. 

U. 

On  January  28. 1988,  PSNH  Filed  for 
bankruptcy  protection  from  its  creditors. 
As  incident  to  that  bankruptcy  filing,  a 
Third  Amended  Joint  Plan  of 
Reorganization  was  filed  with  The 
Unit^  States  Bankruptcy  Court  for  the 
District  of  New  Hampshire  on  December 

28, 1989,  under  which  Northeast  Utilities 
(NU)  would  acquire  PSNH,  including 
PSNH's  ownership  share  in  Seabrook. 
and  would  assume  operation  of 
Seabrook.  *1110  acquisition  would 


increase  NU’s  ownership  interest  in 
Seabrook  to  about  39.8  percent.  After 
approval  of  the  plan  by  PSNH's 
shareholders,  its  creditors  and  the  New 
Hampshire  State  Legislature,  the 
Bankniptcy  Court  confirmed  the  plan 
and  ordered  its  implementation  on  April 

20. 1990. 

III. 

To  implement  the  plan  of 
reorganization,  NU  applied  to  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
for  two  license  amendments  to  license 
NPF-86.  by  two  letters  dated  November 

13. 1990,  as  supplemented  by  later 
filings.  Under  these  requested  license 
amendments  the  ownership  share  of 
PSNH  in  Seabrook  would  be  transfem:  d 
to  the  North  Atlantic  Energy  Co. 

(NAEC),  a  wholly  owned  subsidiary  of 
NU,  and  control  over  the  operation  of 
Seabrook  would  be  transferred  from  the 
New  Hampshire  Yankee  Division  of 
PSNH  to  the  North  Atlantic  Energy 
Service  Co.  (NAESCO),  another  wholly 
owned  subsidiary  of  NU.  Notice  of  these 
applications  for  transfers  and  proposed 
no  significant  hazards  consideration 
determinations  were  published  in  the 
Federal  Register  on  February  28, 1691, 
and  March  6, 1991,  respectively.  56  FR 
8373;  56  FR  9384. 

IV. 

The  transfer  of  rights  under  License 
No.  NPF-86  is  subject  to  the  NRC’s 
approval  under  10  CFR  50.80.  Based  on 
information  provided  by  the  licensee 
and  NU,  and  other  information  before 
the  Commission,  it  is  determined  that 
the  proposed  transfer  of  control  of 
operations  of  Seabrook  from  PSNH  to 
NAESCO,  and  the  proposed  transfer  of 
ownership  share  of  PSNH  to  NAEC. 
subject  to  the  conditions  set  forth 
herein,  are  in  the  public  interest  and  are 
consistent  with  applicable  provisions  of 
law,  regulations  and  orders  issued  by 
the  Commission.  These  actions  were 
evaluated  by  the  staff  as  documented  in 
Safety  Evaluations,  dated  May  29, 1962, 
which  contain  final  no  significant 
hazards  consideration  determinations. 
The  conditions  of  the  transfers,  to  which 
the  licensee  has  not  objected,  are: 

A.  For  a  period  of  three  years  from  the  date 
of  issuance  of  the  NRC  license  amendment 
approving  the  transfer  of  management 
authority  to  NAESCO,  the  licensee  shall 
inform  the  Director,  NRR.  at  least  60  days  in 
advance,  of  any  change  in  the  senior  site 
official  for  the  Seabrook  facility,  or  in  the 
principal  duties  of  such  official,  unless  such 
change  is  due  to  unforeseen  circumstances.  In 
such  circumstances,  the  licensee  shall  inform 
the  Director.  NRR.  of  such  change  as  soon  as 
it  can  reasonably  do  so. 
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B.  For  a  period  of  three  years  from  the  date 
of  issuance  of  the  NRC  license  amendment 
approving  the  transfer  of  management 
authority  to  NAESCO,  the  foint  Owners  shall 
provide  to  the  Director,  NRR,  promptly  any 
report  of  the  Oversight  Committee  or  any 
report  of  the  Operator  or  of  any  contractor  or 
consultant  which  has  been  provided  to  the 
Joint  Owners  relating  to:  plant  design, 
equipment  or  personnel  performance  or  plant 
operations  that  could  have  potentially 
adverse  effects  on  facility  safety;  any 
substantive  programmatic  or  procedural 
changes  to  the  employee  concerns  program; 
any  allegation  of  employee  harassment, 
intimidation  or  discrimination;  changes  to 
any  compensation  incentive  program  which 
could  have  potentially  adverse  effects  on 
facility  safety;  and  any  changes  to  the  annual 
operations  and  maintenance  and  capital 
expenditure  budgets.  These  reporting 
requirements  are  in  addition  to  other 
requirements  of  NRC  regulations. 

C.  The  oversight  reports  in  2.C.(4)(b)  (B. 
above]  shall  be  followed  promptly  by  a  report 
to  the  Director,  NRR,  by  the  Operator, 
reflecting  the  Operator's  assessment  of  such 
report  and  proposed  corrective  action,  if  any. 
Submission  of  the  Operator's  assessment  and 
proposed  corrective  action  shall  not  delay 
submission  of  the  report  called  for  by  license 
condition  2.C.(4)(b).  A  review  and  assessment 
of  the  Operator's  report  by  the  Joint  Owners 
shall  be  provided  to  the  Director,  NRR. 
together  with  any  corrective  actions  and 
disposition  of  the  Operator's  report 

D.  For  a  report  of  three  years  from  the  date 
of  issuance  of  the  NRC  license  amendment 
approving  the  transfer  of  management 
authority  to  NAESCO,  the  licensee  shall 
Inform  the  Director,  NRR.  of  any  changes  to 
certain  sections  of  the  Joint  Ownership 
Agreement  and  the  Managing  Agent 
Operating  Agreement.  These  sections  are: 
Sections  3.c,  7.a,  7.e,  8, 10, 11  and  16.b,  as 
described  in  appendix  1  of  the  Settlement 
Agreement  dat^  as  of  July  19, 1990  between 
Northeast  Utilities  Service  Company  and 
New  England  Power  Company. 

E.  NAESCO  is  prohibited  from  marketing 
or  brokering  power  or  energy  from  the  plant. 

In  addition,  all  licensees  other  than  NAESCO 
are  responsible  and  accountable  for  the 
actions  of  their  agent  to  the  extent  said 
agent's  actions  effect  the  marketing  or 
brokering  of  power  and  energy  from 
Seabrook  Station,  Unit  1. 

V. 

Accordingly,  pursuant  to  sections  103, 
105, 161b,  161i,  184,  and  187  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 
42  U.S.C.  2201  et  seq.  and  10  CFR  part 
50,  It  is  hereby  ordered  that  the 
transfers  to  North  Atlantic  Energy  Co. 
and  North  Atlantic  Energy  Service  Co^ 
discussed  above,  are  approved,  and 
notice  is  given  that  license  amendments 
providing  for  the  transfer  of  control  of 
operation  of  Seabrook  to  NAESCO, 
subject  to  license  conditions  set  out  and 
herein,  and  the  transfer  of  the  ownership 
share  of  PSNH  in  Seabrook  to  NAEC  are 
issued,  and  both  amendments  being 


subject  to  the  further  conditions  that 
should  both  of  these  transfers  not  be 
completed  by  November  30, 1992,  this 
order  will  be  null  and  void,  except  that 
for  good  cause  shown,  the  date  upon 
which  the  transfers  are  to  be  completed 
may  be  extended  for  a  short  period 
beyond  November  30, 1992. 

Dated  at  Rockville,  Maryland  this  29th  day 
of  May.  1992. 

For  The  Nuclear  Regulatory  Commission. 
Thomas  E.  Muriey, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  92-1322S  Filed  6-4-92;  8:45  am] 
BILUNO  CODE  7S90-01-M 


PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Request  for  Letters  of  Intent  and 
Notice  for  Cooperative  Agreements 
and  Grants  for  Fiscal  Year  1992 

agency:  Physician  Payment 

Commission. 

action:  Notice. 

The  Physician  Payment  Review 
Commission  is  soliciting  letters  of  intent 
to  develop  proposals  for  research  and 
analysis  diat  can  support  its  ongoing 
work  to  advise  Congress  on  issues 
specified  in  its  legislative  mandate.  The 
Commission  is  looking  to  researchers  to 
propose  methodologies  and  databases 
that  can  make  significant  contributions 
to  its  deliberations  in  a  number  of  policy 
areas.  This  notice  describes  the 
application  procedures,  general  policy 
considerations,  and  criteria  to  be  used 
in  reviewing  applications  for  the 
Commission's  cooperative  agreements 
and  grants.  This  will  be  a  two-stage 
process.  First,  all  interested  applicants 
must  submit  a  letter  of  intent.  Based 
upon  the  criteria  discussed  below,  the 
Commission  will  select  researchers  to 
submit  full  proposals. 

Background  on  the  Commission 

The  Physician  Payment  Review 
Commission  was  established  in  1986 
Pub.  L  99-272]  to  advise  the  U.S. 
Congress  on  physician  payment  policy 
under  Part  B  of  the  Medicare  program. 
The  13-member  Commission  is 
comprised  of  physicians,  health 
economists,  health  services  research 
experts,  and  individuals  representing 
the  perspectives  of  Medicare 
beneficiaries,  private  payers,  nurses, 
and  other  expert  in  the  field  of  health 
policy.  Supporting  the  Commission  is 
multidisciplinary  staff  with  skills  in 
research,  policy  analysis,  and 
administration. 


In  1990,  the  Commission's  legislative 
mandate  was  substantially  expanded  to 
include  topics  beyond  Medicare 
physician  payment  Its  responsibilities 
now  include  consideration  of  a  broader 
set  of  interrelated  policies  affecting  the 
Hnancing,  quality,  and  delivery  of  health 
services.  These  include  access  to  care 
for  residents  of  underserved  areas, 
medical  malpractice  reform, 
development  of  practice  guidelines  that 
improve  quality  and  contain  costs, 
enhancing  physician  profiling,  improving 
data  needed  for  cost  containment  and 
quality  assurance,  managing  care,  and 
training  physicians  to  meet  the  nation's 
needs. 

The  Commission  submits  an  annual 
report  to  the  Congress  on  March  31.  It 
also  submits  a  series  of  reports  in  May 
concerning  Medicare  Volume 
Performance  Standards,  monitoring 
access  to  care,  and  the  financial  liability 
of  Medicare  beneficiaries. 

Priority  Areas  for  Cooperative 
Agreements  and  Grant  Funding 

The  Commission  invites  proposals  on 
the  following  topics: 

(1)  Measurement  of  access  to  care  for 
Medicaid  beneficiaries.  The  Commission 
is  interested  in  development  and  testing 
of  measures  that  would  be  suitable  for 
monitoring  access  by  Medicaid 
beneficiaries  on  a  routing  basis,  either 
through  the  use  of  claims  data  or  survey 
data.  Projects  proposing  to  develop 
measures,  as  well  as  projects  that  go 
further  to  test  their  feasibility,  will  be 
considered. 

(2)  Graduate  medical  education.  The 
Commission  is  interested  in: 

— Studies  of  the  relationship  between 
teaching  of  residents  and  the 
productivity  of  faculty  physicians.  It 
invites  proposals  for  studies  of  the 
effect  of  teaching  activity,  in  both 
inpatient  and  outpatient  settings,  on 
the  time,  effort  and  efficiency  of 
academic  physicians  when  providing 
identifiable  patient  care  services. 
-Studies  that  would  inventory  the 
specific  service  roles  played  by 
residents  in  teaching  settings. 

-Gaining  a  better  understanding  of 
decisionmaking  within  teaching 
institutions  regarding  the  financing, 
establishment,  and  expansion  of 
residency  programs. 

-Studies  of  the  current  roles  played  by 
nonphysician  practitioners  in  meeting 
the  service  ne^s  of  teaching  hospitals 
and  their  potential  as  substitutes  for 
residents  and  fellows. 

(3)  The  relationship  between 
physician  supply  and  rates  of  use  of 
medical  services.  The  Commission  is 
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interested  in  studies  on  both  the  role  of 
aggregatge  supply  and  the  role  of 
speciality  mix  on  the  volume,  intensity, 
and  appropriateness  of  medical  care. 

(4)  Impact  of  Medicare  physician 
payment  reform  on  physician  services 
delivered  to  privately-insured  patients. 
The  Commissioni  is  interested  in 
changes  in  both  the  price  and  volume  of 
physicians'  services  provided  to 
privately-insured  patients  that  are 
attributable  to  changes  in  Medicare 
payments. 

(5)  Incorporation  of  severity  of  illness 
into  Medicare's  resource-based  fee 
schedule.  The  Commission  is  interested 
in  proposals  that  would  develop  and/or 
test  the  feasibility  of  patient-level 
information  that  could  be  used  to  adjust 
Medicare  payments. 

(6)  Bundling  of  physicians'  services  for 
payment  purposes.  Medicare  and 
private  insurers  have  long  used  a 
bundled  payment  for  major  surgery  that 
includes  a  defined  range  of  pre-  and 
postoperative  evaluation  and 
management  serives  as  well  as  the 
operation.  The  Commission  is  interested 
in  research  on  options  for  additional 
bundling  (for  example,  combining 
payment  for  certain  diagnostic  tests 
with  payment  for  procedures  or  visits). 
Consideration  should  be  given  to  the 
impact  of  bundling  poUcies  on  different 
specialties,  assuming  that  they  would  be 
integrated  into  a  payment  system  with 
no  specialty  differentials,  and  how  such 
policies  might  be  designed  to  ensure 
equitable  payment. 

(7)  Measurement  of  defensive 
medicine.  The  Com.mission  is  interested 
in  development  and  application  of  a 
methodology  to  measure  the  cost  or 
extent  of  defensive  medicine. 

(8)  Practice  guidelines  and  medical 
malpractice.  The  Commission  is 
interested  in  studies  of  the  roles  that 
practice  guidelines  have  played  in 
decisions  in  malpractice  cases. 

(9)  The  impact  of  technology  diffusion 
on  expenditures  for  physicians'  services. 
The  Commission  is  interested  in  several 
topics  related  to  understanding  the 
process  by  which  medical  teclmologies 
diffuse,  the  factors  that  influence 
diffusion,  and  their  effects  on  s]}ending. 
In  particular,  the  Commission's  interests 
include: 

-Studies  of  the  factors  affecting  the 
introduction  and  diffusion  of 
technologies  across  geographic  areas, 
physician  specialties,  and  methods  of 
treatment. 

-Studies  on  changing  uses  of  diffusing 
technologies. 

-Development  of  criteria  for  determining 
when  technologies  are  no  longer 
diffusing. 


-Studies  of  instances  in  which  new 
technologies  either  substitute  for,  or 
complement,  existing  technologies. 

Application  Process 

The  Commission  encourages 
applications  that  seek  to  make 
significant  contributions  to  knowledge 
in  any  of  the  areas  mentioned  above.  All 
interested  organizations  that  wish  to  be 
considered  for  an  award  must  submit  a 
letter  of  intent. 

Criteria  for  Letter  of  Intent 

Six  copies  of  the  letter  of  intent  must 
be  submitted  by  June  22, 1992.  The  letter 
should  be  double-spaced  and  contain 
the  following: 

1.  Proposed  area  of  research. 

2.  Brief  summary  of  the  application's 
objectives  (2-3  paragraphs). 

3.  Brief  summary  of  the  proposed 
project  including  issues  to  be  examined, 
research,  design,  analysis  plan,  and  data 
sources  as  appropriate  (not  to  exceed  3- 
5  pages). 

4.  Resources  available  to  conduct 
project  (not  to  exceed  1  page). 

5.  Estimated  budget  and  duration  of 
project  (not  to  exceed  1  page). 

6.  Knowledge  and  experience  of 
principal  investigator  (not  to  exceed  1 
page). 

Applicants  are  discuraged  from 
including  extensive  discussions  of  the 
nature  of  the  problem,  extensive  review 
of  the  literature,  general  statements  of 
capabilities,  and  summaries  of  the 
Commission's  statements  on  the  issues 
to  be  addressed. 

Evaluation  of  Letters  of  Intent 

Applicant's  letters  of  intent  will  be 
reviewed  by  a  technical  review  panel 
composed  of  at  least  three  (3)  people. 

The  panel  will  evaluate  all  letters  and 
determine  which  applicants  will  be 
requested  to  submit  a  complete 
proposal.  The  recommendations  for 
review  will  be  based  on  the  following 
criteria: 

1.  The  relevance  of  the  project  to  the 
Commission's  work. 

2.  Description  of  the  project 
objectives. 

3.  The  adequacy  of  the  study  design, 
including  speciHc  hypotheses  to  be 
examined  and  data  sources,  as 
appropriate. 

4.  What  the  project  will  accomplish 
and  how  it  relates  to  or  differs  from 
previous  work  in  the  area. 

5.  Investigators'  knowledge  and 
experience  in  the  area. 

6.  The  level  of  effort  needed  to 
conduct  the  project. 

In  addition  to  the  recommendation  of 
the  review  panel,  the  Commission  may 
consider  other  factors  in  selecting  which 


applicants  will  be  asked  to  submit  a 
formal  proposal.  These  include 
compatibility  of  applications  with 
Commission  priorities,  as  judged  by 
senior  staff,  and  the  availability  of 
resources. 

The  Commission  will  notify  those 
applicants  who  have  been  selected  to 
submit  full  proposals  by  sending  them  a 
formal  Request  for  Proposal.  Applicants 
will  be  given  30  days  to  submit  their 
formal  proposal. 

Formal  Proposals 

The  following  provides  a  basic  outline 
of  what  selected  applicants  will  be 
expected  to  submit  in  a  formal  proposal: 

1.  Project  title  and  objectives. 

2.  Background  and  policy  relevance  of 
issue  to  be  studied. 

3.  Study  design,  including  statement  of 
hypotheses,  specification  of  variables, 
data  source,  sampling  strategy, 
development  of  measures  and/or  survey 
instruments,  and  database  management, 
as  appropriate. 

4.  Analysis  plan,  including  how  data 
will  be  used  and  anlayzed,  analytic 
methods,  potential  problems  and 
strategies  for  resolving  problems. 

5.  Work  plan  including  description  of 
tasks,  time  schedule,  and  level  of  effort 
for  key  individuals  and  the  number  of 
days  devoted  to  each  task. 

6.  Qualifications  of  key  project  staff. 

7.  Organizational  chart. 

8.  Detailed  budget  providing 
justifications  and  explanations  for 
amounts  requested. 

Review  of  Proposals 

Proposals  will  be  reviewed  by  a  panel 
composed  of  at  least  three  (3) 
individuals.  Reviewers  will  score 
applications,  basing  their  scoring 
decisions  and  approval 
recommendations  on  the  criteria 
published  in  the  Commission's  Request 
for  Proposals,  part  IV  section  M, 
'Technical  Evaluation  and  Criteria  for 
Award." 

General  Information 

Number  and  Size  of  Project-  The 
number  of  agreements  depends  on  the 
availability  of  funds.  Most  awards  range 
from  $50,000  to  $350,000  per  project.  It  is 
anticipated  that  up  to  six  (6)  projects 
will  be  awarded  through  this 
solicitation. 

Authority:  The  Commission's  authority  for 
making  these  awards  is  based  on  section 
1845(c)(2)(B)  of  the  Social  Security  Act  (42 
U.S.C.  1395W-1). 

Regulations:  General  policies  and 
procedures  that  govern  the 
administration  of  cooperative 
agreements  and  grants  are  located  in 
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title  45  of  the  Code  of  Federal 
Regulations  parts  74  and  92.  Applicants 
are  urged  to  review  the  requirements 
contained  in  those  regulations. 

Submission  Address:  Physician 
Payment  Review  Commission,  2120  L 
Street,  NW.,  suite  510,  Washington,  DC 
2037. 

Obligation:  This  solicitation  in  no  way 
obligates  the  Commission  to  fund  any 
applicant. 

Contact:  Paul  B.  Ginsburg,  Wi-D., 
Director  or  Lauren  LeRoy,  PhD.,  Deputy 
Director  Physicial  Payment  Review 
Commission,  2120  L  Street,  NW,  suite 
510,  Washington,  DC  20037,  (202)  653- 
7220. 

Dated  ]une  2, 1992. 

Paul  B.  Ginsburg, 

Executive  Director 

[FR  Doc.  92-13182  Piled  6-4-92;  8;45  am] 
BILUNO  COOC  6e20-SE-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Na  34-30757;  FUe  No.  SR-Amex- 
92-08] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Temporary 
Accelerated  Approval  of  Proposed 
Rule  Change  by  American  Stock 
Exchange,  Inc.,  Relating  to  the  Use  of 
the  Auto-Ex  System  During  Periods  of 
Extremely  High  Order  Flow  in  Select 
Equities 

May  29. 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act")  *  and  rule  19b-4  thereunder,  ‘ 
notice  is  hereby  given  that  on  February 
21, 1992,  the  American  Stock  Exchange, 
Inc.  ("Amex”  or  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission"  or  "SEC’) 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The  Amex  has 
requested  temporary  accelerated 
approval  of  this  proposal.*  The 
Commission  is  granting  accelerated 
approval  and  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


'  U.S.&  7e»(b)(l)  (1968). 

*  17  CFR  240.19ty-l  (1991). 

*  The  Amex  he*  requested  approval  of  the 
proposed  rule  change  for  a  six-month  period.  See 
letter  from  Qaire  P.  McGrath.  Senior  Counsel. 
Amex.  'o  Mary  ReveU.  Branch  Chief.  SEC.  dated 
March  19, 1992. 


L  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  allow  the 
automatic  execution  of  orders  up  to  599 
shares  entered  into  the  Post  Execution 
Reporting  (“PER”)  system  *  in  select 
Amex  equities  through  the  Exchange's 
Auto-Ex  system  during  periods  of 
extremely  high  order  flow. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

In  its  niing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Introduced  in  1985,  Auto-Ex  is  the 
automated  execution  feature  of  PER  and 
the  Amex  Options  Switch  (“AMOS"), 
the  electronic  order  routing  system  for 
options.  Auto-Ex  is  currently  being  used 
to  execute  customer  market  and 
marketable  limit  orders  *  in  options  at 
the  best  bid  or  offer  being  displayed 
when  an  order  in  the  option  series  is 
entered  into  the  AMOS  system.  The 
execution  of  market  and  marketable 
limit  orders  is  immediately  reported  to 
the  tape  and  to  the  Hrm  entering  the 
order.  Auto-Ex  trades  are  submitted  for 
comparison  processing  by  the  Exchange 
as  locked-in  trades. 

The  Exchange  is  not  proposing  to  use 
Auto-Ex  to  execute  automatically  orders 
of  up  to  599  shares  *  in  Amex  equities 


*  PER  is  the  Exchange's  electronic  order  entry  and 
routing  system  for  equities,  which  directs  certain 
orders  directly  to  the  specialist  on  the  Amex  floor 
for  manual  execution. 

*  A  market  order  is  an  order  to  buy  or  sell  a 
stated  amount  of  a  security  at  the  prevailing  best 
bid  or  offer.  A  marketable  limit  order  is  an  order  to 
buy  or  sell  a  stated  amount  of  a  security  at  a 
specifled  price  or  a  better  price,  if  obtainable, 
entered  at  a  time  when  the  prevailing  best  bid  or 
offer  Is  at  or  belter  than  the  apecifled  price. 

*  Presently,  PER  accepts  orders  for  up  to  5.000 
shares  in  Amex  equities.  See  Securities  Exchange 
Act  Release  No.  28891  (February  15. 1991).  58  FR 
7438  (approving  File  Na  SR-Aniex-00-37). 


during  periods  of  extremely  high  order 
flow.  When  activated  during  such 
periods.  Auto-Ex  would  execute  all 
maiicet  and  marketable  Umit  orders  of 
up  to  599  shares  at  the  Amex's  best  bid 
or  offer  being  displayed  on  the 
Exchange  at  the  time  the  order  is 
entered  into  the  PER  system.  The 
Exchange  believes  that  the  use  of  Auto- 
Ex  in  this  manner  would  assist  the 
specialist  in  providing  a  faster  execution 
and  tum-around  time  for  such  customer 
orders. 

In  order  for  Auto-Ex  to  be  activiated 
for  an  equity,  two  Exchange  Floor 
Governors  would  determine  on  a  case 
by  case  basis  that  there  is  extremely 
high  order  flow  for  a  particular  equity 
security,  given  the  characteristics  of  the 
security  and  the  number  and  size  of 
orders  being  sent  through  the  I^ 
system.* 

Moreover,  the  Exchange  will  allow 
Auto-Ex  to  be  activated  and  remain  in 
use  only  when  the  spread  between  the 
displayed  bid  and  offer  is  no  wider  than 
the  “minimum  fractional  change”  *  and 
there  is  no  potential  for  price 
improvement*  Because  of  this 
limitation,  the  Amex  best  bid  or  offer 
should  be  the  de  facto  Intermarket 
Trading  System  (“ITS”)  best  bid  or  offer. 

The  specialist  will  be  the  contra-side 
of  all  Auto-Ex  orders.  If  the  best  bid  or 
offer  being  displayed  is  represented  by 
an  order  on  the  specialist's  book  when 
an  Auto-Ex  order  arrives,  the  specialist 
will  subsequently  execute  that  book 
order  for  his  or  her  own  account,  thus 
ensuring  that  limit  book  orders  are 
protect^.**  To  avoid  double  printing  of 


’’  In  addition  to  trading  characteristics  and  the 
circumstances  surrounding  lhe  increased  volume  of 
orders,  the  Exchange  stated  that  the  main 
considerations  for  activating  Auto-Ex  for  a 
particular  security  would  be  the  length  of  the  order 
queue  in  PER  and.  if  there  is  order  flow  build-up 
prior  to  the  opening,  the  number  of  orders  eligible 
for  execution  at  the  opening  price  through  the 
Exchange's  Opening  Automated  Reporting  Service 
("OARS").  Specifically,  the  Exchange  would  use  the 
following  as  guidelines:  queues  longer  than  one 
minute  in  PER  and  a  backlog  of  more  than  100 
orders  stored  in  OARS.  See  letter  from  Claire  P. 
McGrath.  Senior  Counsel.  Amex.  to  Mary  ReveU. 
Branch  Chief.  SEC  dated  March  18. 1992. 

*  Amex  Rule  127  lists  the  minimum  fractional 
changes  for  securities  traded  on  the  Exchange. 

*  See  letter  from  Claire  P.  McGrath.  Senior 
Counsel,  Amex.  to  Mary  ReveU.  Branch  Chief.  SEC 
dated  February  24. 1992.  correcting  the  Tiling  to 
reflect  that  there  is  no  potential  for  price 
improvement  when  the  spread  between  the 
displayed  bid  and  offer  is  no  wider  than  the 
minimum  fractional  change.  The  Amex  stated  that 
Auto-Ex  will  automatically  prevent  the  automatic 
execution  of  orders  when  the  spread  In  a  security 
becomes  wider  than  the  minimum  fractional  change. 
See  letter  from  Claire  P.  McGrath.  Senior  Counsel, 
Amex.  to  Mary  RevelL  Branch  Chiet  SEC  dated 
March  18. 1992. 

See  letter  from  Claire  P.  McGrath.  Senior 
Counsel.  Amex.  to  Mary  Revel).  Branch  Chief.  SEC 

r.ont»Med 
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orders  in  this  situation,  the  specialist 
transaction  with  the  order  on  the  book 
will  not  be  reported  to  the  Market  Data 
System  (“MDS”),  but  the  trade  occurring 
though  Auto-Ex  will  be  automatically 
reported  to  MDS.** 

The  Amex  states  that  Auto-Ex  is  part 
of  the  Exchange’s  Order  Processing 
System  ("System").**  The  Amex 
represents  that  implementation  of  Auto- 
Ex  will  not  affect  adversely  Amex's 
system  capacity  and  operations  during 
trading  hours.  Similarly,  the  Amex 
represents  that  the  Exchange’s  current 
system  capacity  is  sufficient  to  meet 
expected  demand. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  in 
general  and  furthers  the  objectives  of 
section  6(b)(5)  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 


dated  March  16. 1992.  The  Amex  noted,  however, 
that  during  periods  of  extremely  high  order  flow, 
orders  being  represented  by  floor  brokers  in  the 
crowd  also  should  increase,  resulting  in  more  orders 
on  the  specialist's  book  being  executed  against 
orders  in  the  crowd,  thus  requiring  use  of  this 
procedure  only  occasionally. 

' '  MDS  is  the  Amex's  system  for  the  collection 
and  reporting  of  market  information  for  processing 
by  the  Securities  industry  Automation  Corporation 
("SIAC)  and  dissemination  by  securities 
information  vendors.  The  Amex  stated  that 
Exchange  systems  will  capture  for  surveillance 
purposes  trade  data  regarding  the  transaction 
between  the  specialist  and  the  limit  order  book. 
Conversation  between  Claire  P.  McGrath,  Senior 
Counsel.  Amex.  and  Edith  Hallahan,  Attorney.  SEC, 
on  May  29. 1992. 

'*  See  letter  from  Edward  Bilinski.  Vice  President. 
Amex.  to  Mary  Revell,  Branch  Chief,  SEC.  dated 
March  20. 1992. 


Persons,  making  written  submissions 
should  nie  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  Hied 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission’s  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  Bling  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-92-08  and  should  be  submitted 
by  June  26, 1992. 

rv.  Commission’s  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
Amex’s  proposal  to  extend  Auto-Ex  to 
the  execution  of  certain  equity  orders 
entered  through  the  PER  system  for  a 
temporary  period  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange  and, 
specifically,  sections  6  and  llA  of  the 
Act.** 

In  particular,  the  use  of  Auto-Ex  for 
equities  should  enhance  the  efficiency  of 
the  execution  of  PER  orders  during 
periods  of  heavy  volume,  and  thus 
facilitate  transactions  on  the  Amex, 
consistent  with  section  6(b)(5)  of  the 
Act.  In  this  regard,  the  Commission 
believes  that  the  proposed  automatic 
execution  of  equity  orders  should  speed 
order  execution  and  reduce  the 
possibility  of  order  handling  delays 
during  heavy  trading  volume  periods. 

The  Commission  also  believes  that 
limiting  the  use  of  Auto-Ex  to  specific 
circumstantces  described  in  the  Amex’s 
proposal  should  ensure  that  the  primary 
market  continues  to  serve  its  price 
discovery  function.  An  essential 
characteristic  of  a  primary  auction 
market  for  equities  such  as  the  Amex  is 
an  active  trading  crowd  to  which  orders 
can  be  exposed  for  possible  price 
improvement.  Because  the  use  of  an 
automatic  execution  feature  eliminates 
order  exposure  and  possible  price 
improvement,  the  Commission  has 
concerns  about  the  use  of  such  a  feature 
by  a  primary  exchange.  The  Commission 


•»  15  U.S.C.  78f  and  78k-l  (1988). 


believes,  however,  that  the  absence  of 
order  exposure  under  the  terms  of  this 
proposal  is  not  inconsistent  with  the  Act 
because  the  use  of  Auto-Ex  under  this 
proposal  would  be  limited  to  high 
volume  situations  where  there  is  a 
minimum  variation  market  and  no 
opportunity  for  price  improvement.  ** 

In  addition,  the  Commission  believes 
that  the  proposed  extension  of  Auto-Ex 
is  consistent  with  section  6(b)(8)  of  the 
Act,  in  that  it  should  not  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.*®  Markets 
trading  the  same  stocks  compete  in  a 
number  of  areas,  including  execution 
quality,  fees  and  cutomer  services.  'The 
ability  of  a  particular  market  to  handle 
order  flow  efficiently  during  heavy 
volume  surges  is  a  service  enhancement 
that  may  affect  order  routing  decisions 
in  a  competitive  market  environment. 
The  proposed  extension  of  Auto-Ex  to 
equities  should  help  the  Exchange’s 
efforts  in  this  area  to  remain  competitive 
with  exchanges  which  have  similar 
automation  systems  in  place.*® 

The  Commission  also  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  section  llA(a)(l)(C) 
of  the  Act.*’  Specifically,  the 
Commission  believes  that  the  proposal 
is  designed  to  contribute  to  the  best 
execution  of  investors’  orders  while 
assuring  the  economically  efficient 
execution  of  transactions,  which  in  turn 
should  protect  the  public  interest  and 
promote  fair  and  orderly  markets.*®  In 
this  regard,  incoming  orders  subject  to 
Auto-Ex  should  receive  the  best 
available  execution  because  the  Amex 
best  bid  or  offer  includes  orders  on  the 
specialist’s  limit  order  book  as  well  as  in 
the  trading  crowd.  In  addition,  the 
Commission  believes  that  public 
investors  should  be  benefitted  as  a 
result  of  the  enhanced  competition 


'*  Several  regional  exchanges  have  automatic 
execution  systems  that  provide  a  15-second  order 
exposure  period  to  provide  a  possibility  of  price 
improvement.  Because  the  Amex's  proposal  is 
limited  to  situations  where  there  is  no  possibility  of 
price  improvement  and  where  the  heavy  volume 
warrants  the  automatic  execution  feature,  an  order 
exposure  feature  appears  to  be  unnecessary 
because  it  would  delay  order  execution  without 
significant  beneHt. 

>»  15  U.S.C.  78f(b)(8)  (1988). 

'*  The  Boston,  Midwest,  Pacific  and 
Philadelphia  Stock  Exchanges  have  various 
automatic  execution  systems  in  place  for  trading 
equity  securities. 

”  15  U.S.C  78K-l(a)(l)(C)  (1988). 

'*  18  The  Amex  is  using  its  quotes  rather  than  the 
ITS  quotes  as  the  basis  for  Auto-Ex  executions. 
Because,  as  noted  above.  Auto-Ex  will  be  used  only 
in  minimum  variation  markets,  the  Amex  quotes 
will  almost  always  be  the  ITS  best  bid  or  offer,  thus 
providing  best  execution  of  Auto-Ex  orders. 
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among  exchange  markets  which  should 
result  from  the  Exchange's 
implementation  of  Auto-Ex. 

The  Commission  believes  that  it  is 
appropriate  to  allow  the  Exchange  to 
implement  Auto-Ex  for  equities  for  a 
temporary  period  because  this  will 
afford  both  the  Exchange  and  the 
Commission  an  opportunity  to  monitor 
the  operation  and  effectiveness  of  the 
proposal.  Specifically,  the  Commission 
believes  that  this  temporary  period  is 
necessary  to  provide  the  Exchange  with 
additional  time  to  assemble  data 
regarding  the  operation  of  Auto-Ex  and 
to  allow  the  Commission  to  weigh  the 
benefits  of  speedy  order  executions 
during  periods  of  heavy  volume  against 
the  absence  of  full  order  exposure  to  the 
auction  market.  Thus,  in  order  to 
facilitate  its  review  of  the  permanent 
use  of  Auto-Ex  in  equities,  the 
Commission  requests  that  the  Amex 
submit  by  October  15, 1992  a  report 
detailing  each  use  of  Auto-Ex  in  equities 
during  this  period.  Specifically,  the 
Commission  is  interested  in  the  extent 
to  which  Amex  experiences  queues  in 
the  Amex's  PER  and  OARS  systems  due 
to  heavy  volume  prior  to  implementation 
of  Auto-Ex,  the  total  volume  and  number 
of  orders,  other  characteristics  of  the 
stock  supporting  the  use  of  Auto-Ex,  the 
length  of  time  Auto-Ex  was  in  place,  and 
the  number  and  types  of  orders 
executed  during  its  use.  The 
Commission  is  also  interested  in  the 
length  of  time  between  an  Auto-Ex 
execution  and  the  resulting  execution  by 
the  specialist  of  a  limit  order  to  protect 
the  book.  In  addition,  the  Commission 
expects  that  the  Exchange  will  submit  a 
proposed  rule  change  by  October  1, 1992 
to  either  request  permanent  approval  or 
an  extension  of  the  temporary  use  of 
Auto-Ex  for  certain  equity  securities. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Commission 
believes  that  accelerated  approval  of  the 
use  of  Auto-Ex  for  equities  should 
benefit  investors  and  the  public  interest 
by  affording  them  a  more  efHcient 
method  of  executing  small  market  and 
marketable  limit  orders  in  actively- 
traded  equities  during  periods  of 
extremely  high  order  flow.  In  such 
situations,  it  is  likely  that  queues  will 
develop  in  PER  and/or  OARS.  Because 
it  is  difficult  to  predict  when  such 
situations  will  arise,  the  Exchange 
requests  accelerated  approval  of  this 
proposal  in  order  to  clarify  as  quickly  as 
possible  the  Amex’s  authority  to  use  the 
Auto-Ex  system  for  equities  when 
necessary  to  provide  more  efhcient  and 


effective  market  operations  during 
periods  of  extremely  high  order  flow. 
Further,  the  general  substance  of  the 
proposal,  the  use  of  Auto-Ex  for  Amex 
equities,  has  been  noticed  previously  in 
the  Federal  Register  for  the  full  statutory 
period  without  comment.** 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  that  the  proposed  rule 
change  (SR-Amex-92-08)  is  hereby 
approved  for  a  period  ending  December 
1, 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  92-13143  Filed  &-4-92:  8:45  am) 
BILLING  CODE  M10-01-M 


[Release  No.  34-30748;  File  No.  SR-GSCC- 
92-06] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Proposed  Rule  Change 
Requesting  an  Extension  of  Its 
Authority  To  Maintain  Its  Current 
Clearing  Fund  Formula 

May  28. 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act"),*  notice  is  hereby  given  that  on 
May  14, 1992,  the  Government  Securities 
Clearing  Corporation  (“GSCC")  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  GSCC.®  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


■■  See  Securities  Exchange  Act  Release  No.  27013 
(July  ia  1969).  54  FR  30298  (July  19. 1989)  File  No. 
SR-Amex-89-ll).This  filing  proposed  the  use  of 
Auto-Ex  for  20  select  equities,  without  limiting  its 
use  to  situtions  of  extremely  high  order  flow  and  a 
minimum  variation  market,  as  proposed  in  the 
above-captioned  filing.  The  filing  also  proposed  that 
in  the  event  a  limit  order  on  the  book  or  in  the 
crowd  represented  the  best  bid  or  offer,  the  Auto- 
EX  order  would  be  routed  to  the  specialists's  PER 
screen  for  execution  against  that  book  or  crowd  bid 
or  offer.  The  Amex  withdrew  the  proposal  on  June 
19. 1990. 

*»  15  U.S.C.  76S(bK2)  (1988). 

*>  17  CFR  200.30-3(a)(12)  (1991). 

>  15  U.S.C.  78e(b)(l)  (1988). 

*  This  proposal  was  initially  filed  on  |anuary  25. 
1992  as  File  No.  GSCC-02-3.  The  Commission 
approved  continued  use  of  the  Clearing  Fund 
formula  for  sixty  days  to  allow  the  Commission  to 
consider  this  proposal  in  the  context  of  related 
proposals  now  awaiting  Commission  approval. 
Securities  Exchange  Act  Release  No.  .30661  (April 
30. 1992).  57  FR  19654. 


I.  Self-Regulatory  Organization’B 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
allow  GSCC  to  continue  to  use  its 
current  clearing  fund  formula. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  GSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  signihcant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  I^rpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  April  12, 1990,  the  Commission 
approved,  on  a  temporary  basis,  until 
April  30, 1992,  a  proposed  rule  change 
(SR-GSCC-89-13)  that  revised  GSCC’s 
clearing  fund  formula  in  various 
respects,  including  allowing  offsets  of 
required  margin  amounts.  By  this  filing, 
GSCC  requests  that  such  authority  be 
made  permanent  or,  in  the  alternative, 
that  the  Commission  further  extend, 
temporarily,  GSCC’s  authority  to 
maintain  its  current  clearing  fund 
formula. 

In  its  April  12, 1990,  approval  order 
(“Approval  Order”),  the  Commission 
noted  that,  “in  light  of  its  signiHcance  to 
GSCC  and  its  membership,  the  proposed 
revisions  to  GSCC’s  Clearing  Fund 
formula  should  be  carefully  monitored 
before  they  become  a  permanent 
feature”  of  GSCC’s  Rides  and 
Procedures.®  The  essence  of  the 
Commission’s  concerns  expressed  in  the 
Approval  Order  involved  the  adequacy 
of  the  following:  (1)  GSCC’s  analysis  of 
price  volatility;  (2)  GSCC’s  measures  of 
correlation;  and  (3)  the  liquidity  the 
Clearing  Fund  provides  to  GSCC  during 
periods  of  high  volatility.  Each  concern 
is  discussed  below. 

1.  Analysis  of  Price  Volatility 

The  Commission  stated  in  the 
Approval  Order  that  GSCC  should 
“continue  to  consider  ways  to  refine  its 
analysis  of  price  volatility,  including 
procedures  to  consider  the  effects  of 


*  Securities  Exchange  Act  Release  No.  27901 
(April  12. 1990).  55  FR  15055. 
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dramatic  price  movements."*  Since  the 
Commission  issued  the  Approval  Order, 
GSCC  has  compiled  nearly  two-years' 
worth  of  its  own  price  volatility  data. 
This  data  base  is  now  sufHcient  for  use 
in  assessing  and  monitoring  the 
adequacy  of  its  margin  factors. 

GSCC  continues  to  ensure  the 
sufficiency  of  its  margining  process  by 
using  conservative  margin  factor 
criteria.  In  this  regard,  the  information 
currently  considered  on  a  quarterly 
basis  by  the  Membership  and  Standards 
Committee  in  reviewing  the  sufficiency 
of  GSCCs  margin  factors  includes;  (1) 
Historical  daily  price  volatiHty  data 
prepared  by  Carol  McEntee  &  McGinley 
Inc.  which  looks  at  the  current  leading 
issue  in  each  category  and  uses  means 
plus  two  standard  deviations  and  (2) 
short-term  (currently,  the  past  90  days) 
and  long-term  (ciirrently,  the  past  year] 
GSCC  data  covering  mean  plus  two 
standard  deviations  and,  separately,  99 
percent  of  all  price  movements.  GSCCs 
internal  and  third-party  price  volatility 
data  indicates  that  its  margin  factors  are 
prudent  and  conservative,  including  on 
the  long  end  of  the  maturity  spectrum, 
where  the  greatest  exposure  exists  for 
GSCC. 

Recently,  private  sector  initiatives  in 
the  government  securities  marketplace 
have  arisen,  such  as  the  establishment 
of  GOVPX,  Inc.,  that  have  made 
significant  steps  toward  disseminating 
the  type  of  government  securities  price 
information  that  would  benefit  GSCC.  In 
view  of  this  development,  GSCC 
continues  to  evaluate  the  t3rpes  of  third- 
party  price  volatility  information  that 
are  available  and  the  utility  of  such 
information.  GSCC  continues  to  believe, 
however,  that  its  own  data  base  would 
be  the  most  accurate  and  meaningful 
source  of  price  volatility  data  on 
government  securities  if  GSCC  could 
receive  trade  data  from  its  members  on 
a  time-stamped  basis. 

2.  Measures  of  Correlation 

GSCC  believes  its  disallowance 
percentage  schedule  is  a  conservative 
one.  Currently,  GSCC  uses  neither 
internal  price  data  nor  third-party  data 
to  monitor  the  accuracy  of  its 
disallowance  percentage  schedule.  After 
evaluating  available  third-party  price 
volatility  information,  however,  GSCC 
will  be  able  to  determine  whether  and 
how  to  use  either  its  internal  price  data 
base  or  a  third-party  data  source  to 
monitor  its  disallowance  percentage 
schedule. 


*ld. 


3.  Ensuring  GSCCs  Liquidity  Needs 

In  the  Approval  Order,  the 
Commission  indicated  the  need  for 
GSCC  "to  ensure  that  the  Clearing  Fund 
has  sufficient  liquidity,  during  periods  of 
high  volatility,  to  protect  it  horn 
contingencies  stemming  ffi)m 
participants'  daily  net  settlement 
obligations."  * 

GSCCs  margining  process  helps 
ensure  that  GSCC  has  sufficient 
liquidity  to  meet  its  settlement 
guarantees,  even  during  periods  of  high 
volatility.  Perhaps  the  area  of  greatest 
potential  concern  in  this  regard  is 
forward  trades,  which  present  the 
largest  exposure  to  GSCC.  GSCC 
believes  the  margining  process  for 
forward  net  settlement  positions,  on 
which  Clearing  Fund  deposits  are  taken 
and  which  are  subject  to  a  separate 
margin  pool  (the  forward  mark 
allocation  payment  process),  is 
conservative  and  prudent,  particularly 
in  light  of  GSCCs  recent  rule  filing  (SR- 
GSCC-91-04)  that  makes  various 
changes  to  GSCCs  margin  and  funds 
collection  processes.* 

Considering  GSCCs  positive 
experience  to  date  with  the  revised 
Clearing  Fund  formula,  the  conservative 
nature  of  its  margining  process,  the 
extent  to  which  that  process  has  been 
strengthened  to  ensure  GSCCs  liquidity 
posture,  and  its  ability  now  to  use 
internal  price  volatility  data  to  assess 
the  adequacy  of  margin  factors  and 
correlations,  GSCC  believes  its  Clearing 
Fund  formula  is  appropriate  and  should 
receive  permanent  approval. 

GSCC  believes  the  proposed  rule 
change  will  help  further  its  ability  to 
ensure  orderly  settlement  in  the 
government  securities  marketplace. 
Thus,  GSCC  believes  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and,  in  particular,  section  17A 
because  it  will  promote  prompt 
clearance  and  settlement. 

(B)  Self-Regulatory  Organization ’s 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 


'Id. 

*  Securities  Exchange  Act  Release  No.  30135 
(December  31, 1991),  57  FR  942.  The  proposed  rule 
change  would  allow  GSCC  to  treat  forward  net 
settlement  positions  for  Clearing  Fund  calculation 
purposes  essentially  as  it  does  next-day  settling  and 
fail  net  settlement  obligations. 

In  addition  to  Clearing  Fund  depoaits  of  a 
separate  “forward  mark  allocation*'  margin  amount 
on  forward  net  settlement  positions,  the  proposed 
rule  change  would  allow  CSCC  to  raise  the  cap  on 
this  daily  margin  amount  from  76  percent  to  100 
percent.  Under  moat  circumstances,  this  change 
would  aUoiw  GSCC  to  collect  the  entire  amount  of 
the  top  Five  daily  member  debits  in  eadi  CUSIP. 


impact  on,  or  impose  a  burden  on, 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  on  the  proposed  rule 
change  have  neither  been  solicited  nor 
received.  Members  will  be  notified  of 
the  proposed  rule  change,  and  comments 
will  be  solicited,  by  an  Important 
Notice.  GSCC  will  notify  the 
Commission  of  any  written  comments 
received  by  GSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Uming  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
puUishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  Hied 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  chwge  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
at  the  address  above.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  file  number  SR-GSCC-92-06 
and  should  be  submited  by  June  26, 

1992. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-13146  Filed  6-4-92;  8:45  am] 
BILLING  CODE  MIO-Ot-M 


[Release  No.  34-30754;  File  No.  SR-GSCC- 
92-04] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Filing  of  a  Proposed  Rule 
Change  Relating  to  the  Netting  of  Zero 
Coupon  Government  Securities 

May  28, 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (“Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  May  14, 1992,  the 
Government  Securities  Clearing 
Corporation  (“GSCC")  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
allow  GSCC  to  continue  to  include  in  its 
netting  system  book-entry  zero  coupon 
Government  securities. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  GSCC 
has  prepared  summaries,  set  forth  in 
section  (A),  (B),  and  (C)  below,  of  the 
most  signihcant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  On  January  31, 1991,  the 
Commission  approved  on  a  temporary 
basis,  until  April  30, 1992,  a  proposed 
rule  change  (File  No.  SR-GSCC-90-06) 
to  expand  GSCC’s  netting  service  to 
include  zero-coupon  Government 


'  17  CFR  200.30-3(a){12)  (1991). 


securities  (“zeros").*  On  April  30, 1992, 
the  Commission  approved  the  service  on 
a  temporary  basis  through  July  31, 1992.^ 
By  this  filing,  GSCC  requests  that  such 
authority  be  made  permanent. 

In  its  approval  order  of  January  31, 
1991  (“approval  order"),  the  Commission 
stated  that  it  was  approving  the 
proposed  rule  change  on  a  temporary 
basis  “(i]n  light  of  the  significance  of 
this  proposal  to  GSCC  and  its  clearing 
members,  and  in  light  of  the  probability 
that  GSCC's  methodology  for  risk 
analysis  will  be  modified  at  a  future 
date."  The  Commission  indicated  that 
“(l]t  believes  that  GSCC’s  method  of 
determining  the  applicable  margin  factor 
[for  zeros]  is  reasonable  in  light  of  the 
lack  of  historical  data  on  which  to  base 
the  margin  assessment."  The 
Commission  noted,  however,  its  concern 
about  “the  accuracy  with  which  GSCC’s 
current  methodology  reflects  the 
historical  and  implied  volatility  of 
zeros.” 

Since  the  approval  order  was  issued, 
GSCC  has  gained  almost  one  year’s 
experience  in  the  netting  of  zeros 
without  incurring  any  problems.  GSCC’s 
margining  process  for  zeros  remains 
conservative  and  prudent,  and  now  has 
the  benefit  of  the  use  of  GSCC’s  internal 
price  volatility  data  base.  Moreover,  as 
described  below,  it  has  modified  and 
improved  its  risk  assessment  systems  in 
various  respects.  In  view  of  the  above, 
GSCC  believes  that  its  method  for 
margining  zeros  is  an  appropriate  one. 

1.  Use  of  GSCC’s  Internal  Price 
Volatility  Data  Base  to  Assess  the 
Adequacy  of  GSCC’s  Margin  Factors 

As  GSCC  noted  in  its  original  rule 
filing,  it  is  not  aware  of  any  satisfactory 
third  party  source  of  historical  price 
volatility  data  on  zeros  from  which  to 
establish  applicable  margin  factors. 
GSCC  stated  in  that  filing  that  it 
intended  to  develop  and  maintain  its 
own  historical  price  volatility  base  for 
zeros,  as  it  does  for  all  other  securities 
eligible  for  the  net,  commencing  at  the 
time  that  it  started  to  net  zeros. 

GSCC  now  has  over  one  year’s  worth 
of  its  ov\m  price  volatility  data  for  zeros; 
this  data  base  is  sufficient  for  use  in 
assessing  and  monitoring  the  adequacy 
of  its  margin  factors  for  zeros.  GSCC 
hereby  represents  that  the  information 
contained  in  this  data  base  will  be 
considered  on  a  periodic  basis  by  the 
Membership  and  Standards  Committee 
of  GSCC’s  Board  of  Directors  (“Board") 


'  Securities  Exchange  Act  Release  No.  28842 
(lanuary  31. 1991),  56  FR  5032. 

*  Securities  Exchange  Act  Release  No.306ei 
(April  3a  1992).  57  FR  19654  (approving  File  Nos. 
SR-CSCC-92-01. 92-02.  and  92-03). 


in  reviewing  the  sufficiency  of  GSCC’s 
margin  factors  for  zeros. 

2.  Continued  Use  of  a  Conservative 
Margining  Process 

GSCC,  in  making  zeros  eligible  for  its 
net,  recognized  that  these  securities 
require  different  considerations  from  a 
margining  perspective  than  do  other 
Treasury  securities  (“non-zeros") 
because  zeros  generally  are  subject  to 
greater  price  volatility  than  are  non¬ 
zeros  with  the  same  maturity.  Thus, 
GSCC  will  continue  to  maintain  a 
separate  margin  factor  schedule  for 
zeros,  which  takes  into  account,  based 
on  data  contained  in  the  Treasury 
Department’s  liquid  capital  standards, 
the  greater  price  volatility  presented  by 
zeros  in  general,  and  the  greater  price 
volatility  which  arises  as  the  remaining 
maturity  of  a  zero  security  increase. 

The  currently  applicable  margin 
percentages  for  zeros  range  from  being 
the  same  as  those  for  non-zeros  on  the 
short  end  of  the  maturity  spectrum  to 
two-and-a-half  times  that  applicable  to 
non-zeros  on  the  longest  term  end. 
GSCC’s  internal  price  volatility  data  for 
zeros  indicate  that  these  percentages  for 
zeros  are  prudent  and  conservative, 
particularly  on  the  long  end  of  the 
maturity  spectrum,  where  the  greatest 
exposure  exists  for  GSCC. 

3.  Strengthening  of  GSCC’s  Margining 
Process  Generally 

Since  the  initial  approval  order  was 
issued,  GSCC  has  filed  a  proposed  rule 
change  (File  No.  SR-GSCC-91-04)  to 
implement  a  number  of  changes  to  its 
margining  and  funds  collection 
processes  that  will  further  strengthen 
that  process.  Certain  of  these  changes 
will  particularly  complement  GSCC’s 
process  for  mitigating  the  risk  arising 
from  guaranteeing  net  settlement 
positions  in  zeros,  and  serve  to  ensure 
that  this  risk  is  minimal. 

In  sum,  in  view  of  GSCC’s  positive 
experience  in  the  netting  of  zero,  the 
conservative  nature  of  its  margining 
process  for  zeros,  its  ability  now  to  use 
internal  price  volatility  data  to  assess 
the  adequacy  of  its  margin  factors  for 
zeros,  and  the  general  strengthening  of 
GSCC’s  margining  process,  GSCC 
believes  that  its  method  for  margining 
zeros  is  an  appropriate  one  and  that  its 
authority  to  net  zeros  should  be  made 
permanent. 

(b)  'The  proposed  rule  change  will  help 
further  G^C's  ability  to  ensure  orderly 
settlement  in  the  Government  securities 
marketplace,  by  expanding  the  scope  of 
Government  securities  eligible  for  its 
netting  system.  Thus  it  is  consistent  with 
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section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder. 

B.  Self-Regulatory  Organization'e 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on.  or  impose  a  burden  on, 
competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  yet  been  solicited  or 
received.  Members  will  be  notified  of 
the  proposed  rule  change,  and  comments 
will  be  solicited,  by  an  Important 
Notice.  GSCC  will  notify  the 
Commission  of  any  written  comments 
received  by  GSCC. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Uming  for 
Commission  Action 

Within  thirty  five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriated  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  such  period  that  the  self-re^atory 
consents,  the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Sohdtation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  firom  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission’s  Public  Refermice  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  w^  also  be 
available  for  inspection  and  copying  at 
the  imncipal  office  of  GSCC.  All 
submissions  should  refer  to  file  ntimber 
SR-GSCC-02-04  and  should  be 
submitted  by  June  26, 1992. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariaod, 

Deputy  Secretary. 

[FR  Doc.  92-13147  Filed  6-4-02;  8:45  am] 
BtUMG  CODE  S0ia-«1-M 


[Retease  Ho.  34-30756;  File  No.  SR-QSCC- 
92-05] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Filing  Relating  to  the 
Netting  of  Forward-Settling  Trades  in 
Government  Securities 

May  28, 1982.  I 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (“Act”), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  May  14, 1992,  the 
Government  Securities  Clearing 
Corporation  (“GSCC*)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  described  in  Items  I.  II,  and  III 
below,  which  items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fit)m  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  die  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
allow  GSCC  to  continue  netting 
forward-settling  trades. 

Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  GSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  On  April  1990,  the  Commission 
approved  on  a  temporary  basis,  until 
April  30, 1992,  a  proposed  rule  change 
(SR-GSCC-90-01)  that  expanded 


'  SecuhtiM  Exchange  Act  Release  Na  27902 
(April  12, 1990).  55  FR  15066. 


GSCCs  netting  service  to  include 
forward-settling  trades  in  Government 
securities  (“forward  trades”).  More 
recently,  on  April  30. 1992,  the 
Commission  extended,  on  a  temporary 
basis  until  July  31, 1992,  GSCCs  rules 
relating  to  the  netting  of  forward  settling 
trades.^  By  this  filing.  GSCC  requests 
that  such  authority  be  made  permanent 
by  the  Commission  or.  in  the  alternative, 
that  the  Commission  further  extend  on  a 
temporary  basis  GSCCs  authority  to  net 
forward  trades. 

In  its  approval  order  of  April  12, 1990 
(the  “Approval  Order”),*  the 
Commission  stated  that,  “in  light  of  its 
significance  to  GSCC  and  its 
membership,  the  proposed  netting 
service  for  forward-settling  transactions 
should  be  carefully  monitored  before  it 
becomes  a  permanent  feature  of  GSCCs 
netting  system.”  The  Approval  Order 
was  a  lengthy  one;  however,  the  essence 
of  the  Commission’s  concerns  regarding 
the  proposal  may  be  said  to  have  been 
the  adequacy  of  each  of  the  following: 

(1)  GSCCs  forward  mark  allocation 
payment  process;  (2)  the  revised 
Clearing  Fimd  formula;  and  (3)  GSCCs 
system  prices.  Each  of  these  concerns  is 
discussed  below. 

1.  The  Forward  Mark  Allocation 
Calculation 

As  was  stated  in  the  original  rule 
filing  (SR-GSCC-90-01).  in  designing  a 
system  for  the  netting  of  forward  trades, 
GSCC  considered  fully  applying  mark- 
to-maiket  requirements  during  the 
period  between  trade  and  settlement,  in 
the  same  manner  as  is  done  for  regular¬ 
way  trading.  That  is,  GSCC  considered 
requiring  Netting  Members  (hereinafier 
“members”)  to  pay  on  a  daily  basis  in 
cash  the  full  amount  of  mark  payments 
stemming  from  net  settlement  positions 
in  forward-settling  secxirities. 

In  view,  however,  of  the  potential  for 
significant  amounts  of  money  to  have  to 
be  passed  through  GSCC  on  a  daily 
basis,  which  might  on  any  particular  day 
drain  liquidity  ^m  a  firm  in  an 
unpredictable  manner,  GSCC  chose  an 
alternative  approach  that  realistically 
reflects,  and  sufficiently  minimizes,  the 
risk  of  disruption  to  the  settlement 
process.  This  method  provides  for  the 
daily  collection  of  a  percentage  of  any 
debit  marie  amount  allocable  to  a 
forward-settling  position  (the  “forward 
mark  allocation  amount”)  that  ensures, 
on  a  per-CUSIP  basis,  that  the  failure  of 
up  to  all  of  the  five  members  with  the 


*  Securiliat  Exchanga  Act  RcImm  No.  30661 
(April  30, 1992).  57  FR  19654. 

*  Securities  Exchange  Act  Release  No.  27902 
(April  12, 1990),  55  FR  15066. 
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largest  debit  mark  levels  on  any  given 
day  would  not  disrupt  GSCC's  ability  to 
successfully  settle  that  day's 
Government  securities  trades. 

GSCC's  experience  to  date  shows  that 
this  approach  to  the  margining  of 
forward  trades  strikes  an  appropriate 
balance  between  the  need  for  a 
sufficient  margin  to  ensure  GSCC's 
liquidity  and  to  prevent  a  loss  upon 
liquidation  of  a  member's  position, 
versus  the  desire  to  not  unduly  drain 
funds  from  members.  (The  sufficiency  of 
GSCC's  margining  process  for  forward 
trades  also  is  supported  by  the 
preliminary  conclusions  of  a 
comprehensive  risk  assessment  of  GSCC 
that  will  be  forwarded  to  the 
Commission  later  this  year.)  Analyses 
done  by  GSCC  indicate  that,  in  the 
morning  of  a  typical  date  for  forward 
trades,  when  GSCC  faces  exposure 
equal  to  the  difference  between  the 
amount  of  forward  marie  allocation 
(“FMA")  payments  collected  on  the 
previous  business  day  (which  has  not 
yet  been  returned)  and  the  amount  of 
transaction  adjustment  paymnents 
(“TAP")  owed  to  GSCC  on  such  day 
(and  not  yet  paid),  the  amount  already 
“pre-collected"  in  FMA  payments  is  a 
majority  (often  a  large  majority)  of  that 
day's  TAP  amount. 

To  the  extent  that  GSCC  has  had 
concerns  with  its  FMA  process,  it  has 
been  with  the  increasing  activity  in  non- 
new-issue  securities  (in  particular,  zero 
coupon  securities).  Such  activity 
tjrpically  is  not  as  evenly  spread  among 
members  as  the  activity  in  normally 
recurring  issues  (such  as  the  weekly  Bill 
issues  and  the  monthly  two-year  and 
five-year  Note  issues).  Instead,  it  tends 
to  be  more  concentrated  in  a  few 
members.  For  a  particular  CUSIP,  this 
often  leads  to  the  total  debit  mark  level 
of  the  five  members  with  the  largest 
such  debit  marks  constituting  a  higher 
percentage  of  the  daily  liquidation 
exposure  incurred  by  GSCC  as  regards 
that  CUSIP  than  if  the  activity  were 
more  evenly  spread.  Currently,  only  a 
maximum  of  75  percent  of  a  member's 
debit  mark  is  collected  as  FMA. 

This  matter,  together  with  numerous 
other  margining  issues,  was  addressed 
in  a  recent  filing  (SR-GSCC-91-04)  *  by 
GSCC,  wherein  GSCC  requested 
authority  to  raise  the  cap  on  a  member's 
daily  FMA  payment  amount  from  75 
percent  of  the  calculation  to  100  percent. 
This  will  increase  the  dollar  amount 
collected  by  GSCC  in  the  event  that 
certain  members  create  a  relatively 


*  Securities  Exchange  Act  Release  No.  30135 
(December  31. 1991).  57  FR  942. 


large  exposure  for  GSCC  vis-a-vis  other 
members. 

2.  GSCC's  Clearing  Fund  Formula 

With  regard  to  the  sufficiency  of  FMA 
payments,  GSCC  notes  that  the 
Commission,  in  the  Approval  Order, 
indicated  a  concern  that  the  FMA 
payment  process  provide  “adequate 
collateral  protection  for  forward-settling 
transactions  independently  from  other 
liquidity  sources  designed  to  protect 
against  risks  stemming  fixim  the  settling 
of  regular-way  trades.”  Of  course,  the 
source  of  liquidity  protection  for  next- 
day  trades  are  Clearing  Funds  deposits. 
Thus,  the  Commission  has,  in  efiect, 
indicated  that  the  Clearing  Fund  formula 
must  factor  in  exposure  arising  fitim 
next-day  and  forward  trades 
independently  of  each  other  and 
cumulatively.  GSCC's  experience  to 
date  confirms  that  the  formula  does  in 
fact  do  so,  and  that  the  nature  of 
GSCC's  margining  process  for  forward 
trades,  wherein  su^  trades  are  both 
margined  for  Clearing  Fund  purposes 
and  are  subject  to  a  separate  margin 
requirement  (the  FMA  payment 
process),  is  quite  conservative  and 
prudent  in  nature.  This  is  particularly 
true  in  light  of  GSCC's  recent  rule  filing 
(SR-GSCC-91-04)  noted  above. 

GSCC's  Clearing  Fund  formula 
provides  for  the  collection  of  125  percent 
of  the  member's  average  daily  funds- 
only  settlement  amount  over  the  most 
recent  20  business  days  and  the  greater 
of:  (1)  the  margin  amount  on  the 
member's  net  settlement  positions 
taking  into  account  offsetting  positions 
averaged  over  the  most  recent  20 
business  days  or  (2)  50  percent  of  the 
margin  amount  for  that  business  day  on 
the  member's  net  settlement  positions 
calculated  without  taking  into  account 
offsetting  positions.  Currently,  a 
member's  net  securities  and  funds-only 
settlement  obligations  arising  from 
forward  trades  are  factored  into  the 
calculation  of  such  member's  Clearing 
Fund  requirement  during  the  post¬ 
auction  forward-settling  peri^,  except 
that  such  positions  are  factored  into  the 
20-day  averages  only  for  purposes  of 
determining  the  current  day's  margin 
calculation.  GSCC's  recently  proposed 
rule  filing,  SR-GSCC-91-04,  will  change 
this  to  provide  for  GSCC  to  treat 
forward  settlement  positions  for 
Clearing  Fund  calculation  purposes 
essentially  as  it  does  all  other  net 
settlement  obligations,  thus  providing 
for  a  smoother  Clearing  Fund  collection 
process  and  greater  amounts  of  margin 
received  from  members. 


3.  Prices 

A  significant  event  that  has  occiirred 
since  the  issuance  of  the  Approval 
Order  is  that  GSCC  now  has  close  to 
two-years'  worth  of  its  own  price 
volatility  data.  This  data  base  now  is 
used  in  assessing  and  monitoring  the 
adequacy  of  its  margin  factors.  GSCC 
hereby  represents  that  the  information 
contained  in  this  data  bRse  is  being  and 
will  continue  to  be  considered  on  a 
periodic  basis  by  GSCC's  Membership 
and  Standards  Committee  in  reviewing 
the  sufficiency  of  GSCC's  margin 
factors. 

It  is  noteworthy  that  GSCC  has 
ensured,  and  will  continue  to  ensure,  the 
sufficiency  of  its  margining  process 
through  the  use  of  conservative  margin 
factor  criteria. 

With  regard  to  obtaining  additional 
third  party  Government  securities  price 
volatility  data,  in  the  past,  there  has 
been  no  available  source  of  data  that 
was  sufficiently  comprehensive  and 
accurate  to  consider  as  an  alternative  to 
GSCC's  internal  data  base.  Indeed, 
GSCC's  own  data  base  is  likely  always 
to  be  more  precise  than  any  third-party 
data  source  for  offithe-run  issues, 
because  GSCC  receives  price  data 
across  a  broad  spectrum  of  issues  and 
products  and  is  not  focused  on  leading 
issues  within  a  maturity  or  product 
range. 

Recently,  however,  private  sector 
initiatives  in  the  Government  securities 
marketplace  have  arisen,  such  as  the 
establishment  of  GOVPX,  Inc.,  which 
have  made  significant  steps  toward 
disseminating  the  type  of  Government 
securities  price  information  that  would 
be  of  particular  benefit  to  GSCC.  In 
view  of  this,  GSCC  continues  to 
evaluate  the  types  of  third-party  price 
volatility  information  that  are  available 
and  the  usefulness  of  such  information. 
GSCC  notes  in  this  regard  that  it 
continues  to  believe  that  its  own  data 
base  would  be  able  to  serve  as  the  most 
accurate  and  meaningful  source  of  price 
volatility  data  on  Government  securities 
in  existence  if  it  were  to  receive  trade 
data  firom  its  members  on  a  time- 
stampled  basis. 

In  sum,  in  view  of  GSCC's  positive 
experience  to  date  in  the  neeting  of 
forward  trades,  the  conservative  nature 
of  its  margining  process  for  forwards 
and  the  general  strengthening  of  the 
process  that  has  taken  place,  and  its 
ability  now  to  use  internal  price 
volatility  data  to  assess  the  adequacy  of 
its  margin  factors,  GSCC  believes  that 
its  method  for  margining  forward  trades 
is  an  appropriate  one  and  that  its 
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authority  to  net  forward  trades  should 
be  made  permanent. 

(b)  The  proposed  rule  change  will 
encompass  forward-settling  Government 
securities  transactions  within  the 
Netting  System  and,  thus,  Kvill  further 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  for  which  GSCC  is 
responsible.  It  is  therefore  consistent 
with  section  17A  of  the  Act,  and  section 
17A(b)(3)(A)  of  the  Act  in  particular. 

B.  Self-Regulatory  Organization’s 
Statement  on  BuixJen  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change,  Received  From 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
changes  have  not  yet  been  solicited  or 
received.  Members  will  be  notified  of 
the  rule  filings,  and  conunents  will  be 
solicited,  by  an  Important  Notice.  GSCC 
will  notify  the  Commission  of  any 
written  comments  received  by  GSCC. 

in.  Date  of  Effectiveness  of  die 
Proposed  Rule  Change  and  Uming  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  its  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding,  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B]  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  ixmceming  the  foregoing. 
Person  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 


inspection  and  copying  in  the 
Commission’s  Public  Reference  Section, 
450  Fifth  Sireet  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  GSCC.  All 
submissions  should  refer  to  File  No.  SR- 
GSCC-92-05  and  should  be  submitted 
by  June  26, 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  92-13148  Filed  ft-4-92: 8:45  am) 
BILUNO  CODE  SOIO-OI-M 


(Release  No.  34-30743;  Hie  No.  SR-NASD- 
92-131 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  a  Vendor  Fee  for 
Distribution  of  Nasdaq  Market  Indices 

May  27, 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (“Act”), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  April  14, 1992,  the  National 
Association  of  Seciurities  Dealers,  Inc. 
(“NASD  or  Association”)  filed  with  the 
Securities  and  Exchange  Commission 
(“SEC  or  Commission")  the  proposed 
rule  change  as  described  in  items  1,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  NASD.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  person. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend  part 
IX,  section  C  of  schedule  D  to  the  NASD 
By-Laws  to  establish  a  vendor  charge 
for  supplying  Nasdaq  index  information 
to  parties  not  receiving  Nasdaq  Level  1 
and  last  sale  information  from  the 
vendor.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed 
additions  are  in  italics. 

C.  Special  Options 

***** 

7.  Nasdaq  Market  Indices  Permits  vendor 
to  process  Nasdaq  Level  1  and  Last  Sale  data 
feeds  solely  for  the  purpose  of  supplying 
subscribers  with  real-time  calculations  of 
Nasdaq  market  indices.  S500/month 


II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  SEC,  the 
Association  included  statements 
concerning  the  purpose  of  the  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  a  fee  for 
distribution  of  a  narrow  subset  of 
Nasdaq  market  data,  i.e.,  the  Nasdaq 
indices.  The  fee  would  apply  to  any 
vendor  that  wishes  to  furnish 
subscribers  with  Nasdaq  market  indices 
without  their  having  to  subscribe  to  the 
Nasdaq  Level  I  and  Last  Sale  services. 
Currently,  subscription  to  the  Nasdaq 
Level  1  and  Last  ^le  services  is  the 
only  means  by  which  a  subscriber  can 
obtain  the  real-time  index  data  from  a 
vendor.  This  filing  was  prompted  by  a 
request  from  at  least  one  vendor  that 
desires  to  supply  Nasdaq  indices,  for 
analytic  purposes,  to  a  subset  of  its 
subscriber  base.  These  subscribers 
apparently  have  no  business  need  for 
the  more  expansive  Nasdaq  market  data 
normally  supplied  along  with  the  index 
information.  Therefore,  the  NASD 
fashioned  this  rule  proposal  to 
accommodate  the  interested  vendor 
(and  its  subscribers)  in  a  cost  effective 
manner  that  minimizes  administrative 
burdens  attendant  to  the  vendor’s 
provision  of  the  service.  For  example, 
because  the  proposed  fee  will  be  paid 
by  the  vendor,  the  latter  will  not  have 
the  burden  of  collecting  and  verifying 
payment  to  the  NASD  subsidiaries  of 
any  terminal-based  subscriber  charges, 
in  contrast  to  the  established 
arrangement  for  vendor  distribution  of 
Nasdaq  Level  1  and  Last  Sale  services. 

The  NASD  believes  that  the  proposed 
rule  change  in  consistent  with  section 
15A(b)(5)  of  the  Act.  Section  15A(b)(5) 
requires  that  the  NASD  establish 
reasonable  fees  for  its  market  data 
services  and  that  the  costs  of  providing 
those  services  be  equitably  allocated 
among  the  end  users.  In  this  instance, 
the  NASD’s  fee  tracks  other  established 
fees  for  data  streams  of  Nasdaq  market 
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information  being  provided  for  analytic 
purposes.  Further,  this  proposal  offers  a 
less  costly  alternative  to  the  end  users 
who  wish  to  receive  Nasdaq  market 
indices  on  a  real-time  basis,  but  have  no 
business  need  for  Nasdaq  last  sale  or 
inside  quotation  informaUon. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NSAD  believes  that  the  proposed 
rule  change  will  not  result  in  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  EHectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunbsion  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act  and 
subparagraph  (e)  of  rule  19b-4 
thereunder.  The  NASD  has  designated 
this  proposal  as  "establishing  or 
changing  a  due,  fee.  or  other  charge" 
imder  section  19(b)(3)(A)(ii)  of  the  Act, 
which  renders  the  nile  effective  upon 
the  Commission’s  receipt  of  the  filing.  At 
any  time  within  60  days  of  the  filing  of 
such  rule  change,  the  Commission’s  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  nie  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communcations  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commissions’s  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  oKice  of  the  NASD.  All 


submissions  should  refer  to  the  Hie 
number  in  the  caption  above  and  should 
be  submitted  by  June  26, 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Margaret  H.  McFarland, 

Depot  Secretary. 

(FR  Doc.  92-13145  Filed  6-4-92;  8:45  am) 
anxiNQ  cooc  boio-oi-m 


[Retease  No.  34-30744;  File  No.  SR-NYSE- 
92-04] 

Seif-Roguiatofy  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approvid  to  Proposed  Ruie 
Change  Relating  to  Amendments  to 
Rule  407,  Transactions — Employees  of 
Exchange,  Member  Organizations  or 
Certain  Non-Member  Organizations, 
and  Rescission  of  Rule  406(2), 
Accounts  of  Members  and  Allied 
Members 

May  27, 199^ 

On  February  21, 1992,  the  New  York 
Stock  Exchange.  Inc.  (“NYSE”  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  (“SEC”  or 
“Commission”),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”)  ‘  and  rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
amend  NYSE  Rule  407,  pertaining  to 
transactions  by  Exchange  employees, 
members  and  certain  non-member 
organizations,  and  rescind  NYSE  Rule 
406(2),  pertaining  to  the  accounts  of 
members  and  allied  members. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  30467  (March 
11, 1992),  57  FR  9298  (March  17. 1992). 

No  comments  were  received  on  the 
proposal. 

liie  following  is  the  text  of  the 
changes  to  NYSE  Rule  407  (italics 
denote  new  language  and  brackets 
denote  deletions): 

Transactions — Employees  of  (Exchange] 
Members,  Member  Organizations  and 
the  Exchange  [or  Certain  Non-Member 
Organizations] 

Rule  407.  (a)  No  member  or  member 
organization  shall,  without  the  prior 
written  consent  of  the  employer,  (make:) 
open  a  securities  or  commodities 
account  or  execute  any  transaction  in 
which  a  member,  alli^  member  or 
employee  associated  with  another 
member  or  member  organization  or  an 
employee  of  the  Exchange  is  directly  or 
indirectly  interested. 


•  IS  U.SX1  Ts^bNii  (isas). 
■  17  CFR  240.t9l>-4  (tWl). 


In  connection  with  accounts  or 
transactions  of  members,  allied 
members  and  employees  associated 
with  another  member  or  member 
organization,  duplicate  confirmations 
and  account  statements  shall  be  sent 
promptly  to  the  employer. 

[(1)  A  cash  or  margin  transaction  or 
carry  a  margin  account  in  securities  or 
commodities  in  which  an  employee  of 
another  member  or  member 
organization  is  directly  or  indirectly 
interested.  Except  in  connection  with 
transactions  of  an  employee  in  Monthly 
Investment  IHan  type  accounts, 
duplicate  reports  and  statements  shall 
be  sent  promptly  to  the  employer.] 

[(2)  A  cash  or  margin  transaction  or 
carry  a  margin  account  in  securities  or 
commodities  in  which  an  employee  of 
the  Exchange,  or  of  any  corporation  of 
which  the  Exchange  owns  the  majority 
of  the  capital  stock,  is  directly  or 
indirectly  interested.] 

[(3)  A  margin  transaction  or  carry  a 
margin  account  in  securities  or 
commodities  in  which  an  employee  of  a 
bank,  trust  company,  insurance 
company,  or  of  any  other  corporation, 
association,  firm  or  individual  engaged 
in  the  business  of  dealing,  either  as  a 
broker  or  as  principal,  in  stocks,  bonds, 
or  other  securities  in  any  form,  bills  of 
exchange,  acceptances,  or  other  forms  of 
commercial  paper,  is  directly  or 
indirectly  interested.] 

(b)  [(1)1  No  member,  allied  member  [, 
registered  representative]  or  employee 
associated  with  [officer  of]  a  member  or 
member  organization  shall  have  a 
securities  or  commodities  account  with 
respect  to  which  such  person  [he]  has  a 
financial  interest  or  the  power,  directly 
or  indirectly,  to  make  investment 
decisions,  at  another  member  or 
member  organization,  or  a  domestic  or 
foreign  non-member  broker-dealer, 
investment  adviser,  bank  or  other 
financial  institution  [non-member 
organization  or  a  bank]  without  the  prior 
written  consent  of  another  person 
designated  by  the  member  or  member 
organization  under  Rule  342(b)(1)  to  sign 
such  consents  and  review  such 
accounts. 

[(2)]  Persons  having  accounts  referred 
to  [in  (1)]  above  shall  arrange  for 
duplicate  confirmations  [reports]  and 
monthly  statements  of  said  accounts  to 
be  sent  to  another  person  designated  by 
the  member  or  member  organization 
under  Rule  342(b)(1)  to  review  such 
accounts. 

((3)  For  the  purpose  of  this  rule 
accounts  refen^  to  in  (1)  above  shall 
include,  but  are  not  limited  to.  the 
following:  (A)  securities  and 
commodities  accounts  carried  at 
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member  of  non-member  organizations  or 
at  banks;  (B)  limited  or  general 
partnership  interests  in  investment 
partnerships;  (C)  direct  and  indirect 
participations  in  joint  accounts;  and  (D) 
legal  interests  in  trust  accounts, 
provided  that  with  respect  to  trust 
accounts  the  member  or  member 
organization  required  to  approve  the 
account  may  waive  the  requirement  to 
send  duplicate  reports  and  monthly 
statements  for  such  accounts.] 

*  *  *  Supplementary  Material 
.10  Employees  of  Exchange. — An 
employee  of  the  Exchange  or  any  of  its 
affiliated  companies,  Le.,  any 
corporation  of  which  the  Exchange 
owns  the  majority  of  the  capital  stock, 
who  wishes  to  open  a  securities  or 
commodities  account  should  apply  for 
permission  from  the  Secretary  of  the 
Exchange.  A  form  of  application  can  be 
obtained  in  the  Office  of  the  Secretary. 

.11  For  the  purpose  of  this  rule, 
accounts  referred  to  in  paragraph  (b) 
above  shall  include,  but  are  not  limited 
to,  the  following:  (A)  securities  and 
commodities  accounts;  (B)  limited  or 
general  partnership  interests  in 
investment  partnerships;  (C)  direct  and 
indirect  participations  in  joint  accounts; 
and  (D)  legal  interests  in  trust  accounts, 
provided  that  with  respect  to  trust 
accounts  a  member  or  member 
organization  required  to  approve  the 
account  may  waive  the  requirement  to 
send  duplicate  reports  and  monthly 
statements  for  such  accounts.  ® 

.12  The  requirement  to  send  duplicate 
confirmations  and  statements  shall  not 
be  applicable  to  transactions  in  unit 
investment  trusts  and  variable  contracts 
or  redeemable  securities  of  companies 
registered  under  the  Investment 
Company  Act  of  1940,  as  amended,  or  to 
accounts  which  are  limited  to 
transactions  in  such  securities,  or  to 
Monthly  Investment  Plan  type  accounts, 
unless  the  member  or  member 
organization  employer  requests  receipt 
of  duplicate  confirmations  and 
statements  of  such  accounts. 

[.20  Application  of  rule  407(3). — rule 
407(3)  applies  to  all  employees  of 
insurance  companies  without  regard  to 
whether  they  are  compensated  on  a 
salary  or  commission  basis.  However,  it 
is  not  considered  applicable  to 
independent  insurance  agents. 

For  the  purpose  of  rule  407(3).  a 
person  who  is  clearly  designated  by  the 


*  Proposed  Commentary  .11  of  Rule  407  will  apply 
to  both  paragraphs  (a)  and  (b)  of  Rule  407.  See  letter 
from  Donald  van  Weezel.  Managing  Director.  NYSE, 
io  Edith  Hallahan,  Attorney,  SEC.  dated  May  12, 
1992,  correcting  the  text  of  Commentary  .11,  which 
originally  applied  only  to  Rule  407(b).  The  NYSE 
also  made  a  minor  word  change  to  this  commentary. 


Charter  or  By-Laws  of  a  bank,  trust 
company,  insurance  company,  etc.,  as 
an  officer  of  such  institution  is  not 
considered  an  “employee".] 

NYSE  Rule  407  governs  the  ability  of 
members,  member  organizations  and 
their  employees  to  establish  certain 
accounts.  Specifically,  rule  407(a) 
requires  members  and  member 
organizations  to  obtain  the  prior  written 
consent  of  employers  to  open  accounts 
for  employees  of  other  members, 
member  organizations,  the  Exchange 
and  other  speciHed  finanical 
institutions,  e.g,  banks  and  insurance 
companies.  Rule  407(b)  requires  certain 
associated  persons  to  obtain  written 
consent  from  their  employers  prior  to 
opening  accounts  outside  that  member 
or  member  organization.  In  addition, 
such  persons  are  required  to  have 
duplicate  confirmations  and  monthly 
statements  sent  to  appropriate 
supervisory  persons  at  their  member 
organization  employer. 

The  Exchange  states  that  rule  407  is 
intended  to  facilitate  a  member’s  or 
member  organization's  supervision  of  its 
employees  by  providing  the  employer 
with  information  regarding  employees’ 
private  securities  transactions.  The 
Exchange  believes  that  the  rule  serves 
to  protect  against  conflicts  of  interest 
which  might  arise  from  such  private 
securities  transactions  and  assists  the 
member  or  member  organization  in 
monitoring  transactions  for  violations  of 
insider  trading  rules  and  use  of 
manipulative  or  deceptive  devices. 

NYSE  Rule  406  governs  the 
designation  of  accounts  by  restricting 
member  organizations  carrying  certain 
accounts.  Rule  406(2]  specffically 
prohibits  member  organizations  from 
carrying  the  account  of  a  member  or 
allied  member  of  another  member 
organization  without  the  prior  written 
consent  of  that  member  or  certain 
persons  at  that  member  organization, 
who  must  also  receive  duplicate 
confirmations  and  monthly  account 
statements.  In  addition,  rule  406(2) 
requires  that  clearing  organizations 
report  certain  transactions. 

The  Exchange  is  proposing  to  amend 
rule  407  and  rescind  rule  406(2). 
Respecting  rule  407(a],  the  amendments 
will  eliminate  the  requirement  in  rule 
407(a)(3)  that  a  member  or  member 
organization  receive  the  employer’s 
prior  written  consent  to  carry  margin 
accounts  of  employees  of  financial 
institutions  (other  than  the  Exchange  or 
other  member  organizations).  The 
Exchange  believes  that  limiting  this 
requirement  to  employees  of  Exchange 
members  and  member  organizations  and 
of  the  Exchange  is  appropriate  because 


the  Exchange’s  overall  supervisory 
requirements  do  not  extend  to 
employees  of  other  financial  institutions. 

Amendments  to  NYSE  Rule  407(b) 
adding  the  word  "employee"  and  other 
specific  language  should  clarify  that  the 
provisions  of  the  rule  apply  to  all 
accounts  in  which  members,  allied 
members  or  employees  associated  with 
a  member  or  member  organization  have 
a  financial  interest  or  the  power  to  make 
investment  decisions,  regardless  of 
where  they  are  maintained  [e.g.,  at 
another  member  or  member 
organization,  or  a  domestic  or  foreign 
non-member  broker-dealer,  investment 
adviser,  bank  or  other  financial 
institution).  In  addition,  new 
Commentary  .11  will  enumerate  to 
which  accounts  rule  407  applies.  New 
Commentary  .12  to  rule  407  will  specify 
that  the  requirements  to  provide  reports 
to  employers  will  not  be  applicable  to 
certain  enumerated  transactions  [e.g., 
mutal  funds),  imless  specifically 
requested  by  the  employer. 

The  Exchange  also  proposes  to 
rescind  rule  406(2),  because  the  basic 
requirements  applicable  to  members  and 
allied  members  set  forth  therein  will  be 
incorporated  by  the  amendments  in 
NYSE  Rule  407.  Specifically,  the 
restrictions  on  member  organizations 
seeking  to  open  accounts  will  now  be 
contained  in  rule  407(a).  Accordingly, 
the  entire  text  of  paragraph  two  of  rule 
406  will  be  deleted  and  paragraph  one 
will  comprise  the  entire  text  of  rule  406.^ 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  section  6(b).  °  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the 
requirements  of  section  6(b)(5)  in  that  it 
clarifies  the  restrictions  contained  in 
NYSE  Rule  407.  The  amendments  to  rule 
407(a)  streamline  the  language  of  the 
prohibition  applicable  to  member 
ogranizations  opening  certain  accoimts. 
Specifically,  the  Commission  believes 
that  requiring  approval  to  open  a 
securities  or  commodities  account  or 
execute  a  transaction  for  certain 
persons  should  reveal  existing  and 
potential  conflicts  of  interest  as  well  as 
alert  member  organizations  that 
additional  surveillance  could  be 
appropriate.  This  disclosure,  in  turn, 
should  promote  just  and  equitable 


*  The  number  “(1)”  «<rill  be  deleted  from  Rule 
406(1)  auch  that  this  text  will  simply  be  referred  to 
as  Rule  406. 

•  IS  U.S.C.  78f(b)  (196S). 
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principles  of  trade,  prevent  fraudulent 
and  manipulative  acts,  and,  in  general, 
protect  investors  and  the  public.  These 
section  6(b)(S]  requirements  should  also 
be  furthered  by  the  conditions  in  rule 
407  (a)  and  (b)  that  duplicate 
confumations  and  account  statements 
should  be  sent  to  appropriate  persons. 
The  Commission  also  believes  that  it  is 
appropriate  to  limit  these  restrictions  by 
deleting  rule  407(a)(3),  which  extends 
this  rule  to  employees  of  finanical 
institutions  over  which  the  Exchange 
does  not  retain  regulatory  jurisdiction. 

For  the  same  reasons,  the  Commission 
also  finds  that  it  is  consistent  with  the 
Act  to  extend  the  prohibition  of  rule 
407(b)  to  employees  of  members,  allied 
members  and  member  organizations. 

This  requirement  that  certain  persons 
obtain  the  approval  of  their  employer 
before  opening  certain  accounts  should 
also  ensure  that  disclosure  of  conflicts 
of  interest  or  improper  trading  is  made 
and  employers  are  aware  of  the 
transactions  of  their  employees. 
Moreover,  the  Commission  believes  that 
adding  language  that  extends  the 
application  of  rule  407(b)  to  an  account 
to  which  a  member,  allied  member,  or 
employee  associated  with  a  member  or 
member  organization  has  a  financial 
interest  should  broaden  the  scope  of  the 
rule  by  extending  it  beyond  individuals 
with  investment-making  authority.  The 
Commission  finds  that  this  should 
further  the  above-stated  benefits  of  rule 
407  by  capturing  those  accounts  that 
could  pose  problems  for  employers  if  not 
carefully  monitored. 

The  Commission  also  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)(1),  which  requires  that  an 
exchange  have  the  capacity  to  enforce 
compliance  by  its  members  and  persons 
associated  with  its  members  with  the 
Act,  the  rules  therunder  and  the  rules  of 
the  exchange.*  The  proposed  rule 
change  should  assist  members  and 
member  organizations  in  monitoring 
transactions  by  their  employees  that 
may  violate  the  Act  or  the  rules  of  the 
Exchange. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-NYSE-92-04) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFaiiand, 

Deputy  Secretary. 

(FR  Doc.  92-13144  Filed  6-4-02;  8:45  am) 
B«LU»IQ  CODE  MIO-Ot-M 


•  15  U.S.C.  78f(bMl)  (1988) 

'  15  U.S.C.  78«(bM2K  {19881. 

■  17  CFR  20a30-3(aM12Ml991). 


[ReleaM  No.  35-25574] 

mings  Under  the  Public  UtWty  Holding 
Company  Act  of  1935  (“Act”) 

)une  3, 1992. 

Notice  is  hereby  given  that  the 
following  filingfs)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  hereto  is/are 
available  for  public  inspection  through 
the  Commission’s  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(8)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
June  19, 1992  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549,  and  serve  a  copy  on  the 
relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  efiective. 

Niagara  Mohawk  Power  Corporation 
(70-7962) 

Niagara  Mohawk  Power  Corporation 
(“Niagara”),  300  Erie  Boulevard  West, 
Syracuse,  New  York  13202,  a  New  York 
public-utility  holding  company  exempt 
from  registration  under  section  3(a)(2)  of 
the  Act  pursuant  to  rule  2,  has  filed  an 
amendment  restating  its  application 
filed  under  sections  9(a)(2)  and  10  of  the 
Act*  Niagara  proposes  to  acquire  all  of 
the  issued  and  outstanding  shares  of 
common  stock,  no  par  value  (“Syracuse 
Common  Stock”),  of  Syracuse  Suburban 
Gas  Company,  Inc.  (“Syracuse”),  a  New 
York  public-utility  company. 

Niagara  provides  gas  service  in  areas 
totalling  approximately  4,500  square 
miles  in  central,  northern  and  eastern 
New  York.  In  addition,  Niagara  provides 
electric  service  in  an  area  of 
approximately  24,000  square  miles 


'  An  original  notice  of  the  filing  of  the  application 
was  issued  by  the  Commission  on  May  B.  1992 
(HCAR  No.  25529). 


extending  fiom  Lake  &ie  to  the  borders 
of  New  England,  Canada  and 
Pennsylvania. 

Syracuse  provides  natural  gas 
services  to  approximately  4,500 
customers  in  the  village  of  East 
Syracuse,  New  York  and  the  immediate 
vicinity.  Syracuse's  service  territory  is 
completely  surrounded  by  the  gas 
service  territory  of  Niagara  and 
Syracuse  takes  its  gas  service 
exclusively  through  the  pipelines  of 
Niagara,  'l^ere  are  currently  42,000 
issued  and  outstanding  shares  of 
Syracuse  Common  Stock,  held  by  13 
shareholders. 

Pursuant  to  an  Amended  and  Restated 
Merger  Agreement  (“Merger 
Agreement”),  dated  March  13, 1992 
between  Niagara  and  Syracuse,  Niagara 
will  acquire  the  Syracuse  Common 
Stock  and  Syracuse  will  be  merged  with 
and  into  NMPC  (“Newco”),  a  New  York 
corporation  created  by  Niagara  for  the 
sole  purpose  of  effecting  the  acquisition 
of  Syracuse.  Following  the  merger, 
Newco  will  be  a  wholly  owned 
subsidiary  company  of  Niagara  and  will 
change  its  name  to  NM  Suburban  Gas, 
Inc.,  (“NM  Suburban”).*  In  connection 
with  the  merger  and  as  part  of  the 
consideration  for  the  acquisition,  each 
share  of  Syracuse  Common  Stock  will 
be  converted  into  the  right  to  receive,  on 
the  closing  date,  that  number  of  shares 
of  Niagara  common  stock,  par  value 
$1.00  per  share  (“Niagara  Common 
Stock”),  having  an  aggregate  value  of 
approximately  $6,120,000,  and  to 
receive,  periodically  after  the  closing  of 
the  merger,  a  certain  number  of  shares 
of  additional  Niagara  Common  Stock. 

For  the  Commission,  by  the  Division  of  the 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFaiiand, 

Deputy  Secretary. 

[FR  Doc.  92-13355  Filed  6-3-92: 12:45  p.m) 
BILUNG  CODE  8010-01-M 


*  Pursuant  to  the  Merger  Agreement.  NM 
Suburban  will  have  the  assets  and  liabilities  and 
certain  authorizations  of  Syracuse  after  the  merger. 
The  liabilities  of  Syracuse  as  of  December  31. 1991 
were  in  the  amount  of  approximately  $3,533,000.00. 

In  addition,  the  amendment  to  the  application  stales 
that  on  April  27. 1992.  Syracuse  redeemed  each 
outstanding  share  of  its  5%  preferred  slock,  par 
value  $100  per  share,  and  its  5.78%  preferred  slock, 
par  value  ttS  per  share,  at  redemption  prices  of  $102 
per  share  and  $26.50  per  share,  respectively. 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

{Docket  No.  92-10;  Notice  2] 

Determination  That  Nonconforming 
1991  BMW  850i  Passenger  Cars  Are 
Eiigibie  for  Importation 

agency:  National  Highway  Tragic 
Safety  Administration  (NHTSA),  DOT. 

ACTION:  Notice  of  determination  by  the 
Administrator  of  NHTSA  that 
nonconforming  1991  BMW  850i 
passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  the 
determination  by  the  Administrator  of 
NHTSA  that  1991  BMW  850i  passenger 
cars  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  they  are  substantially 
similar  to  a  vehicle  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
by  its  manufacturer  as  complying  with 
the  safety  standards  (the  U.S.  certified 
1991  BMW  850i],  and  they  are  capable  of 
being  readily  modified  to  conform  to  the 
standards. 

DATES:  The  determination  is  effective 
June  5, 1992. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c](3)(A)(i)  of  the 
National  TrafHc  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that  was 
not  originally  manufactured  to  conform 
to  all  applicable  Federal  motor  vehicle 
safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  unless  NHTSA 
has  determined  that 

“(I)  the  motor  vehicle  is  *  *  *  substantially 
similar  to  a  motor  vehicle  originally 
manufactured  for  importation  into  and  sale  in 
the  United  States,  certified  under  section  114 
(of  the  Act],  and  of  the  same  model  year 
*  *  *  as  the  model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being  readily 
modihed  to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards  *  * 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  40 


CFR  part  591.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that  it 
has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency  then 
publishes  this  determination  in  the 
Federal  Register. 

Wallace  Environmental  Testing 
Laboratories,  Inc.  of  Houston,  Texas 
(Registered  Importer  No.  R-90-005) 
petitioned  NHTSA  to  determine  whether 
1991  BMW  850i  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  NHTSA  published  notice  of  the 
petition  on  March  3, 1992  (57  FR  7613)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  determined 
to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  Hnal  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating  that 
the  vehicle  is  eligible  for  entry.  VSP  #10 
is  the  vehicle  eligibility  number  assigned 
to  vehicles  admissible  under  this  notice 
of  final  determination. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  determines 
that  a  non-U.S-  certified  1991  BMW  850i 
is  substantially  similar  to  a  1991  BMW 
850i  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  under  section  114  of 
the  National  TrafHc  and  Motor  Vehicle 
Safety  Act,  and  that  the  non-U.S. 
certified  1991  BMW  850i  is  capable  of 
being  readily  modiHed  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  15  U.S.C.  1397(c)(3)  (A)(i)(I)  and 
(C)(iii);  49  CFR  593.8;  delegation  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  )une  1. 1992. 

William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 

(FR  Doc.  92-13162  Filed  6-4-92;  8:45  am] 
MIXING  CODE  4S10-S9-M 


[Docket  No.  92-11;  Notice  2] 

Determination  that  Nonconforming 
1989  BMW  520iA  Passenger  Cars  Are 
Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  determination  by  the 
Administrator  of  NHTSA  that 
nonconforming  1989  BMW  520iA 
passenger  cars  are  eligible  for 
importation. 

summary:  This  notice  announces  the 
determination  by  the  Administrator  of 
NHTSA  that  1989  BMW  520iA  passenger 
cars  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  they  are  substantially 
similar  to  a  vehicle  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certiBed 
by  its  manufacturer  as  complying  with 
the  safety  standards  (the  1989  BMW 
525iA),  and  they  are  capable  of  being 
readily  modiBed  to  conform  to  the 
standards. 

DATES:  The  determination  is  effective 
June  5, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  TrafBc  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that  was 
not  originally  manufactured  to  conform 
to  all  applicable  Federal  motor  vehicle 
safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
After  January  31, 1990,  unless  NHTSA 
has  determined  that 

“(I)  the  motor  vehicle  is  *  *  *  substantially 
similar  to  a  motor  vehicle  originally 
manufactured  for  importation  into  and  sale  in 
the  United  States,  certified  under  section  114 
[of  the  Act],  and  of  the  same  model  year 
*  *  *  as  the  model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being  readily 
modified  to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards  *  *  *  .” 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  speciBed  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
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of  the  petition  and  any  comments  that  it 
has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency  then 
publishes  this  determination  in  the 
Federal  Register. 

G&K,  Automotive  conversion,  Inc.  of 
Anaheim,  California  (Registered 
Importer  No.  R-90-007)  petitioned, 
NHTSA  to  determine  whether  1989 
BMW  520iA  passenger  cars  are  eligible 
for  importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  March  9, 1992  (57  FR  8377)  to  afford 
an  opportunity  for  public  comment.  The 
reader  is  referrred  to  that  notice  for  a 
thorough  description  of  the  petition.  No 
comments  were  received  in  response  to 
the  notice.  Based  on  its  review  of  the 
information  submitted  by  the  petitioner, 
NHTSA  has  determined  to  grant  the 
petition. 

Vehicle  Eligibility  Numl^r  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  flnal  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating  that 
the  .vehicle  is  eligible  for  entry.  VSP  #9 
is  the  vehicle  eligibility  number  assigned 
to  vehicles  admissible  under  this  notice 
of  final  determination. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  determines 
that  a  1989  BMW  520iA  is  substantially 
similar  to  a  1989  BMW  525iA  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certiHed 
under  section  114  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act,  and  is 
capable  of  being  readily  modified  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Authority:  15  U.S.C.  1397(c)(3]  (A)(i)(I]  and 
(C](iii);  49  CFR  593.8;  delegation  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  June  1. 1992. 

William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 

[FR  Doc.  92-13163  Filed  6-4-92;  8:45  am] 
WUJNQ  CODE  4S10-S9-M 


Determination  that  Nonconforming 
1986  MKaubiahi  Gaiant  VX  Paaaenger 
Cara  Are  EHgible  for  importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

action:  Notice  of  determination  by  the 
Adminsitrator  of  NHTSA  that 
nonconforming  1988  Mitsubishi  Gaiant 
VX  passenger  cars  are  eligible  for 
importation. 


SUMMARY:  This  notice  announces  the 
determination  by  the  Administrator  of 
NHTSA  that  1988  Mitsubishi  Gaiant  VX 
passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  a  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certifled  by  its  manufacturer  as 
complying  with  th^  safety  standards  (the 
1988  Mitsubishi  Sigma),  and  they  are 
capable  of  being  readily  modified  to 
conform  to  the  standards. 

DATES:  The  determination  is  effective 
June  5, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that  was 
not  originally  manufactured  to  conform 
to  all  applicable  Federal  motor  vehicle 
safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  unless  NHTSA 
has  determined  that 

*‘(I)  the  motor  vehicle  is  *  *  *  substantially 
similar  to  a  motor  vehicle  originally 
manufactured  for  importation  into  and  sale  in 
the  United  States,  certified  under  section  114 
[of  the  Act],  and  of  the  same  model  year 
*  *  *  as  the  model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being  readily 
modified  to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards  *  * 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that  it 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  No. 
R-90-009)  petitioned  NHTSA  to 
determine  whether  1988  Mitsubishi 
Gaiant  VX  passenger  cars  are  eligible 
for  importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  March  3, 1992  (57  FR  7614)  to  afford 
an  opportunity  for  public  comment.  The 


reader  is  referred  to  that  notice  for  a 
thorough  description  of  the  petition.  No 
comments  were  received  in  response  to 
the  notice.  Based  on  its  review  of  the 
information  submitted  by  the  petitioner. 
NHTSA  has  determined  to  grant  the 
petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  Importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating  that 
the  vehicle  is  eligible  for  entry.  VSP  #8 
is  the  vehicle  eligibility  number  assigned 
to  vehicles  admissible  under  this  notice 
of  final  determination. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  determines 
that  a  1988  Mitsubishi  Gaiant  VX  is 
substantially  similar  to  a  1988 
Mitsubishi  Sigma  originally 
manufactured  for  importation  into  and 
in  the  United  States  and  certified  under 
section  114  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act,  and  is 
capable  of  being  readily  modified  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Authority:  15  U.S.C.  1397(c)(3)(A)(i)  (I)  and 
(C)(iii);  49  CFR  593.8;  delegation  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on  )une  1, 1992. 

William  A.  Boehly, 

Associate  Administrator  for  Enforcement 
[FR  Doc.  92-13164  Filed  6-4-92;  8:45  am] 
BIUINQ  CODE  4910-S9-M 


[Docket  No.  91-67;  Notice  2] 

Determination  ttiat  Nonconforming 
1989  Mercedes  Benz  300SL  Passenger 
Cars  Are  Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Notice  of  determination  by  the 
Administrator  of  NHTSA  that 
nonconforming  1989  Mercedes  Benz 
300SL  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  the 
determination  by  the  Administrator  of 
NHTSA  that  1989  Mercedes  Benz  300SL 
passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  a  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
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certified  by  its  manufacturer  as 
complying  with  the  safety  standards  (the 
1989  Mercedes  Benz  560SL).  and  they 
are  capable  of  being  readily  modified  to 
conform  to  the  standards. 

DATES:  The  determination  is  effective 
June  5, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that  was 
not  originally  manufactured  to  conform 
to  all  applicable  Federal  motor  vehicle 
safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  unless  NHTSA 
has  determined  that 

"(I)  the  motor  vehicle  is  *  *  *  substantially 
similar  to  a  motor  vehicle  originally 
manufactured  for  importation  into  and  sale  in 
the  United  States,  certified  under  section  114 
[of  the  Act],  and  of  the  same  model  year 
*  *  *  as  the  model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being  readily 
modified  to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards  *  *  * ." 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that  it 
has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency  then 
publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  No. 
R-90-009)  petitioned  NHTSA  to 
determine  whether  1989  Mercedes  Benz 
300SL  passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  February  10, 1992  (57  FR  4907)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  determined 
to  grant  the  petition. 


Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating  that 
the  vehicle  is  eligible  for  entry.  VSP  #7 
is  the  vehicle  eligibility  numl^r  assigned 
to  vehicles  admissiblp  under  this  notice 
of  final  determination. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  determines 
that  a  1989  Mercedes  Benz  300SL  is 
substantially  similar  to  a  1989  Mercedes 
Benz  560SL  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  under  section  114  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  15  U.S.C  1397(c)(3)  (A)(i)(I)  and 
(C](iii);  49  CFR  593il;  delegation  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on;  June  1, 1992. 

William  A.  Boehly, 

Associate  Administrator  for  Enforcement 
[FR  Doc.  92-13165  Filed  6-4-02;  8:45  am) 
mUJNQ  CODE 


[Docket  No.  92-26;  Nottoe  11 

Notice  of  Receipt  of  Petition  for 
Determination  That  Nonconforming 
1989  Bentiey  Turbo  R  Passenger  Cars 
Are  Eligible  for  importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Request  for  comments  on 
petition  for  determination  that 
nonconforming  1989  Bentley  Turbo  R 
passenger  cars  are  eligible  for 
importation. 

summary:  This  notice  requests 
comments  on  a  petition  submitted  to  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  for  a 
determination  that  a  1989  Bentley  Turbo 
R  that  was  not  originally  manufactured 
to  comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  is 
eligible  for  importation  into  the  United 
States  because  (1)  it  is  substantially 
similar  to  a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
modified  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  July  6, 1992. 


ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St, 
SWn  Washington,  DC  20590.  [Docket 
hours  are  fi-inn  9:30  a  jn.  to  4  p.m.] 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c)(3](A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that  was 
not  originally  manufactured  to  conform 
to  all  applicable  Federal  motor  vehicle 
safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  unless  NHTSA 
has  determined  that 

"(I)  the  motor  vehicle  is  *  *  *  substantially 
similar  to  a  motor  vehicle  originally 
manufactured  for  importation  into  and  sale  in 
the  United  States,  certified  under  section  114 
[of  the  Act],  and  of  the  same  model  year 
*  *  *  as  the  model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being  readily 
modified  to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards  *  *  *  .” 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportimity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period.  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  coimnents  that  it 
has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency  then 
publishes  this  determination  in  the 
Federal  Register. 

Liphardt  &  Associates,  Inc.  of 
Ronkonkoma,  New  York  (Registered 
Importer  No.  R-90-004)  has  petitioned 
NHTSA  to  determine  whether  1989 
Bentley  Turbo  R  passenger  cars 
manufactured  by  Rolls-Royce  Motors 
are  eligible  for  importation  into  the 
United  States.  The  vehicle  which 
Liphard  believes  is  substantially  similar 
is  the  1989  Bentley  Turbo  R  that  Rolls- 
Royce  Motors  offered  for  sale  in  the 
United  States  and  certified  as 
conforming  to  all  apphcable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  states  that  it  has 
carefully  compared  the  1989  Bentley 
Turbo  R  with  its  U.S.-certified 
counterpcul,  and  found  that  they  are 
substantially  similar  with  respect  to 
most  applicable  Federal  motor  vehicle 
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safety  standards.  Specifically,  the 
petitioner  claims  that  the  1989  Bentley 
Turbo  R  is  identical  to  its  U.S.- 
companion  model  with  respect  to 
compliance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence 
*  *  103  Defirosting  and  Defogging 

Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  107 
Reflecting  Surfaces,  109  New  Pneumatic 
Tires,  111  Rearview  Mirrors,  113  Hood 
Latch  Systems,  116  Brake  Fluids,  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207  Seating 
Systems,  209  Seat  Belt  Assemblies,  210 
Seat  Belt  Assembly  Anchorages,  211 
Wheel  Nuts,  Wheel  Discs  and  Hubcaps, 
212  Windshield  Retention,  214  Side  Door 
Strength,  216  Roof  Crush  Resistence,  219 
Windshield  Zone  Intrusion,  301  Fuel 
System  Integrity,  and  302  Flammability 
of  Interior  Materials. 

The  petitioner  also  contends  that  the 
1989  Bentley  Turbo  R  is  capable  of  being 
readily  modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  Substitution  of  a  lens  marked 
“Brake"  for  a  lens  with  an  ECE  symbol 
on  the  brake  failure  indicator  lamp. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-  model  headlamp 
assemblies  which  incorporated  sealed 
beam  headlamps  and  front  sidemarkers; 
(b)  installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarkers;  (c)  installation  of  high 
mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  relay  in  the 
steering  lock  electrical  circuit,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number:  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power-Operated 
Window  Systems:  Rewiring  of  the 
power  window  system  so  that  the 
window  transport  is  inoperative  when 
the  ignition  is  switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  Installation  of  an  ignition 


switch-actuated  seat  belt  warning 
buzzer. 

Additionally,  the  petitioner  states  that 
the  energy  absorbers  on  the  front 
bumper  of  the  1989  Bentley  Turbo  R 
must  be  replaced  to  comply  with  the 
Bumper  Standard  found  in  49  CFR  part 
581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should 
refer  to  the  docket  number  and  be 
submitted  to:  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
room  5109,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition  will 
be  published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below. 

Comment  closing  date:  July  6, 1992. 

Authority:  15  U.S.C.  1397(c)(3)(A)(i)(Il]  and 
(C)(iii]:  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on  June  1, 1992. 

William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 

(FR  Doc.  92-13166  Filed  6-4-92;  8:45  am] 
BILUNG  CODE  OIO-SS-M 


UNITED  STATES  TRADE 
REPRESENTATIVE 

Review  of  Implementation  of  the  U.S.< 
Japan  Semiconductor  Arrangement 

agency:  Office  of  the  United  States 
Trade  Representative  (USTR). 

ACTION:  Request  for  written  comments 
by  June  24, 1992  in  connection  with 
review  of  implementation  of  the  U.S.- 
Japan  Semiconductor  Arrangement. 

summary:  The  Trade  Policy  Staff 
Committee  (TPSC)  is  seeking  the  views 
of  interested  parties  on  the 
implementation  of  the  U.S.-Japan 
Semiconductor  Arrangement 
(Arrangement).  The  review  will  assess 
all  factors  relevant  to  the  market  access 
provisions  of  the  Arrangement.  TPSC 
invites  written  comments  which  provide 
views  on  the  implementation  of  these 
factors. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Silberman,  Office  of  Industry. 


USTR,  (202)  395-6160  (for  technical  and 
policy  issues)  or  Tim  Reif,  Office  of  the 
General  Counsel.  USTR,  (202)  395-6800 
(for  legal  issues). 

SUPPLEMENTARY  INFORMATION: 

I.  General 

Reflecting  concern  about  the  lack  of 
progress  in  improving  access  to  the 
Japanese  market  for  foreign 
semiconductors.  Ambassador  Hills 
announced  on  May  27, 1992  the 
initiation  of  an  interagency  review  of  the 
1991  U.S.-Japan  Semiconductor 
Arrangement.  USTR  has  been 
monitoring  compliance  with  the 
Arrangement  since  it  came  into  effect  on 
August  1, 1991.  Based  on  this  monitoring. 
Ambassador  Hills  has  decided  that  a 
full  interagency  review  should  be 
conducted  to  assess  all  factors  relevant 
to  the  market  access  provisions  of  the 
Arrangement.  These  factors  inlcude, 
among  others:  Foreign  market  share; 
design-ins  of  foreign  semiconductors 
and  long-term  relationships  between 
foreign  and  Japanese  firms;  efforts  by 
the  Government  of  Japan  to  promote 
foreign  access  to  Japan’s  semiconductor 
market  and  the  impact  of  these  efforts; 
and  possible  additional  steps  that  may 
be  required  to  achieve  the  objectives  of 
the  Arrangement. 

Copies  of  the  Arrangement  are 
available  in  the  USTR  Reading  Room 
(room  101). 

II.  Written  Comments 

Written  comments  are  invited  on  the 
implementation  of  the  U.S.-Japan 
Semiconductor  Arrangement.  All 
comments  should  be  submitted  in  20 
copies,  by  noon,  Wednesday,  June  24. 
1992,  to  Carolyn  Frank.  Executive 
Secretary,  TPSC,  room  414,  600 
Seventeenth  Street,  NW.,  Washington. 
DC  20506. 

Any  submissions  which  include 
business  confidential  material  must  be 
clearly  marked  as  such  on  the  cover 
page  (or  letter)  and  succeeding  pages. 
Such  submissions  must  be  accompanied 
by  a  nonconfidential  summary. 
Nonconfidential  information  received 
will  be  available  for  public  inspection 
by  appointment  in  the  USTR  Reading 
Room,  600  Seventeenth  Street,  NW., 
room  101,  Washington,  DC,  Monday 
through  Friday.  10  a.m.  to  12  noon  and  1 
p.m.  to  4  p.m.  For  an  appointment  call 
Brenda  Webb  on  (202)  395-6186. 
Frederick  L.  Montgomery, 

Chairman.  Trade  Policy  Staff  Committee. 

[FR  Doc.  92-13204  Filed  6-^92;  8:45  am] 
BILUNG  CODE  3190-41-M 


Sunshine  Act  Meetings 


Federal  Reglstar 
Vbl.  57,  No.  109 
Friday,  June  5,  1992 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  “Government  in  the  Surtshine 
Act”  (Pub.  L.  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  10:00  a.m.,  Wednesday, 
June  10, 1992. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets. 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  1992  Federal  Reserve 
Automation  Services  (FRAS)  budget. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to: 

Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

'  Dated:  June  3, 1992. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc  92-13292  Filed  6-3-92;  8:45  am] 
BHJJNO  coot  SSia-ei-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  11:00 
a.m.,  Wednesday,  June  10, 1992, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C  20551. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  building  renovation  projects 
within  the  Federal  Reserve  System. 


2.  Proposals  regarding  automation 
consolidation  widiin  the  Federal  Reserve 
Systenu 

3.  Personnel  acticms  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  pan.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  June  3, 1992. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  92-13293  Filed  6-3-92;  10:03  am] 
BUXINQ  CODE  6210-01-M 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

TIME  AND  date:  10:00  a  jn.,  June  15, 1992. 
PLACE:  5th  Floor,  Conference  Room,  805 
Fifteenth  Street,  NW,  Washington,  DC  ' 

status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the  May  18, 
1992,  ^ard  meeting. 

2.  Thrift  Savings  I^an  activity  report  by  the 
Executive  Director. 

3.  Review  of  Peat  Marwick  audit  report 
“Pension  and  Welfare  BeneBts 
Administration  Review  of  the  Thrift  Savings 
Plan  Withdrawal  Operations  at  the  United 
States  Department  of  Agriculture,  Office  of 
Finance  and  Management,  National  Finance 
Center.” 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Tom  Trabucco,  Director, 
Office  of  External  Affairs,  (202)  523- 
5660. 

Dated:  June  2, 1992. 

Frands  X.  Cavanaugh, 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 

[FR  Doc.  92-13274  Filed  6-2-92;  8:45  am] 
BIUINQ  CODE 


SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L  64-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  June  8, 1992. 

A  closed  meeting  will  be  held  on 
Tuesday,  June  9, 1992,  at  2:30  pm. 

Commissioners,  Counsel  to  the  - 
Commissioners,  the  Secretary  to  the 
(Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  (Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C 
552b(c)(4).  (8),  (9)(A)  and  (10)  and  17 
CFR  20a402(a)(4).  (8).  (9)(i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  Jime  9, 
1992,  at  2:30  pm.,  will  be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  {Hoceedings  of 
an  enforcement  nature. 

Settlement  of  injunctive  actions. 

Institution  of  injunctive  action. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Kaye 
Williams  at  (202)  272-2400. 

Dated:  June  2, 1992. 

Jonathan  G.  Katz, 

Secretary. 
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